PROCEEDINGS 


OF THE 


ACADEMY OF POLITICAL SCIENCE 


IN THE CITY OF NEW YORK 


Volume XI] JANUARY, 1926 [No. 4 


TRADE ASSOCIATIONS AND 
BUSINESS COMBINATIONS 


A SERIES OF ADDRESSES AND PAPERS PRESENTED AT THE ANNUAL 
MEETING OF THE ACADEMY OF POLITICAL SCIENCE IN THE 
CITY OF NEW YORK, OCTOBER 28, 1925 


AND 


} 
EDITED BY 
HENRY ROGERS SEAGER 
PARKER THOMAS MOON 


THE ACADEMY OF POLITICAL SCIENCE 


COLUMBIA UNIVERSITY 


1926 


COPYRIGHT BY 
THE ACADEMY OF POLITICAL SCIENCE 


| 
| 
| 
| 
| 
| 
| 
| 
| | 


CONTENTS 


TRADE ASSOCIATIONS AND BUSINESS 
COMBINATIONS 


PREFACE — THE ANNUAL MEETING (FORTY-FIFTH 
YEAR) OF THE ACADEMY OF POLITICAL SCIENCE, 
NEw YORK CITY, OCTOBER 28, 1925 . 


I TRADE ASSOCIATIONS: COOPERATION 
OR RESTRAINT OF TRADE 
INTRODUCTION 
Edwin F. Gay 
THE PRESENT LEGAL STATUS OF TRADE ASSOCIATIONS 
AND THEIR PROBLEMS. 
George Roberts 


THE LEGALITY OF TRADE ASSOCIATIONS 
William F. Donovan 
NEW OPPORTUNITIES AND RESPONSIBILITIES OF TRADE 


ASSOCIATIONS AS A RESULT OF RECENT UNITED 
STATES SUPREME COURT DECISIONS . 


Gilbert H. Montague 
How COMPETITION CAN BE IMPROVED THROUGH ASSO- 
CIATION 
Wilson Compton 
STABILIZATION VERSUS COMPETITION IN BUSINESS PRAC- 
TICE . 
Robert S. Brookings 
BUSINESS STATISTICS AS A MEANS OF STABILIZING 
BUSINESS 


Franklin D. Fones 
(iii) 


PAGE 


Vii 


19 


27 


32 


40 


46 


| 

| 

| 3 

| 

| 5 

| 

| = 
= 


iv CONTENTS 


PAGE 


THE GOVERNMENT'S FUNCTION IN COLLECTING BUSINESS 


Francis Walker 


PRACTICAL PROBLEMS OF TRADE ASSOCIATIONS . rae 
Hugh P. Baker 


THE WORK OF THE AMERICAN BAKERS’ ASSOCIATION . 92 
E. Barnard 


II THE ANTI-TRUST LAWS AND THE 
FEDERAL TRADE COMMISSION 


AMENDING THE ANTI-TRUST Laws Sie 
Rush C. Butler 


THE ATTITUDE OF LABOR TOWARD THE ANTI-TRUST 


Matthew Woll 


THE ORIGINAL PLAN AND EARLY HISTORY OF THE FED- 
ERAL TRADE COMMISSION . . 114 


George Rublee 


PUBLIC INTEREST VERSUS PRIVATE INTEREST IN THE 
FEDERAL TRADE COMMISSION ACT. . 121 


Nelson B. Gaskill 


THE NEW POLICY AND PROCEDURE OF THE FEDERAL 
TRADE COMMISSION . ‘ . 132 


Gilbert H. Montague 


CHANGES IN THE FEDERAL TRADE COMMISSION’S LEGAL 


W. H. S. Stevens 


Two CHANGES IN THE NATURE AND CONDUCT OF COR- 


W. Z. Ripley 


| 

| 
| 

| 


CONTENTS 


THE HOLDING COMPANY IN PUBLIC UTILITIES: ITS AD- 
VANTAGES AND DANGERS . A - 


Fohn H. Pardee 


PUBLIC REGULATION OF THE HOLDING COMPANY IN 
PUBLIC UTILITIES 


Philip P. Wells 


III FACTORS IN THE EUROPEAN 
ECONOMIC SYSTEM 
THE BRITISH INDUSTRIAL CRISIS 
Lord Thomson 


THE GERMAN ECONOMIC SITUATION AND FOREIGN 
TRADE 


Dr. Heinrich Schnee 


BUSINESS COMBINATIONS AND ECONOMIC CONDITIONS 
IN HUNGARY AND NEIGHBORING STATES 


Dr. Gustav Gratz 


IV BUSINESS COMBINATIONS IN 
AGRICULTURE 


AGRICULTURAL POOLS IN RELATION TO REGULATING 
THE MOVEMENT AND PRICE OF COMMODITIES 


William R. Camp 


. 163 


. 169 


- 174 


. 183 


| Vv 
PAGE 

| 

| 

| 

| 


| 
| 
| 
| 
q 


PREFACE 


ASSOCIATIONS AND BUSINESS COMBINATIONS 
was the subject discussed at the National Conference 
which constituted the annual meeting (forty-fifth 

year) of the Academy of Political Science, held at the Hotel 

Astor in New York City on October 28, 1925. The addresses 

and papers presented at the Conference are published in this 

volume together with additional papers submitted by the Hon. 

William J. Donovan, Dr. H. E. Barnard, Mr. Matthew Woll 

and Professor William R. Camp. 

The Conference held three sessions, which were devoted to 
the following subdivisions of the general subject: 


I. MORNING SESSION: Trade Associations: Coopera- 
tion or Restraint of Trade. 
II. AFTERNOON SESSION: The Federal Trade Commis- 
sion: Its Policies and Procedure. 
III. DINNER SESSION: Trade Associations and Business 
Combinations. 


These subdivisions and the order of the papers have been fol- 
lowed in general, but it has seemed advisable to transfer Mr. 
Butler’s paper from the third to the second group and to 
devote the third part of this volume entirely to the addresses 
delivered by the three distinguished European speakers at the 
Dinner Session on the European economic situation. 


SIGNIFICANCE OF THE SUBJECT 


The subject of the Conference was selected in recognition of 
the fact that the time was ripe for a survey of the remarkable 
progress made by trade associations and a reconsideration of 
the whole combination problem in the light of their actual and 
potential accomplishments. The recent court decisions in the 
Cement and Maple Flooring trade-association cases had made 
clearer the distinction between socially advantageous coopera- 
tion and socially harmful restraint of trade. The Federal 
Trade Commission had just altered its procedure in reference 
to its issue of complaints and the publicity to be given to its 


investigations and findings. In place of mere speculation, 
(vii) 
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there was beginning to be accessible a growing fund of actual 
experience of the results which have followed the relaxation 
of the restraints of the anti-trust laws in the fields of foreign 
commerce and of the marketing of agricultural and horticul- 
tural products. By contrast, labor leaders and representative 
leaders in other fields, now that trust-baiting had ceased to be 
a favorite political pastime, were complaining more bitterly of 
the hampering effects of the anti-trust laws upon their legiti- 
mate efforts to improve their position and their relations with 
their fellows and were urging more openly the drastic amend- 
ment, if not the outright repeal, of these statutes. 

These and other developments all afforded topics for fruitful 
study and discussion. It was believed by the Program Com- 
mittee that the clash of opinion that would inevitably result 
from drawing together representative public men, economists, 
labor leaders, lawyers, bankers and business men to consider 
such questions not only would prove enlightening to. all con- 
cerned but would lead to constructive proposals of far-reaching 
significance. The papers presented and the comments and 
criticisms they have evoked have fully justified these antici- 
pations. 

A “Who’s Who” of those who contributed addresses or 
papers to the Conference follows: 


MORNING SESSION: Trade Associations: Cooperation 
or Restraint of Trade. 


Dr. EpwIn F. Gay, Professor of Economic History at 
Harvard University, presided over the Morning Session. 
Professor Gay’s distinguished academic career as Professor of 
Economic History and later as Dean of the Graduate School 
of Business Administration at Harvard University from 1908 
to 1919, his public services during the war period in connection 
with the Council of National Defense, the U. S. Shipping 
Board, the War Industries Board, and the Central Bureau of 
Planning and Statistics, and his journalistic experience as 
President of The New York Evening Post from 1919 to 1922, 
made him peculiarly well qualified to introduce and guide the 
discussion. 

Mr. GILBERT H. MONTAGUE, who discussed the effects of 
recent Supreme Court decisions on the opportunities and re- 
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sponsibilities of trade associations, spoke from the point of 
view of a lawyer who had acted as counsel in numerous federal 
and state anti-trust and Federal Trade Commission investiga- 
tions. He was an instructor in economics at Harvard Univer- 
sity before being admitted to the bar and has written several 
books and numerous magazine articles on trusts and on gov- 
ernmental regulation of business. 

Mr. GEORGE ROBERTS, of the firm of Winthrop and Stimson, 
New York City, likewise discussed the problem from the point 
of view of a lawyer who has had intimate connections with 
important cases relating to the legality of the practices of trade 
associations and business combinations. His address afforded 
a perspicacious review of the reasons for the growth of trade 
associations, the activities of these organizations, and the suc- 
cessive Supreme Court decisions affecting their status. 

Mr. HuGH P. BAKER was for ten years with the United 
States Forest Service, examining public lands for forest re- 
serves. He has been Professor of Forestry at Iowa State 
College and Pennsylvania State College and Dean of the New 
York State College of Forestry. With this singularly thorough 
training, he became in 1920 the Executive Secretary of the 
American Paper and Pulp Association. It was from his prac- 
tical experience in the service of this association that Mr. 
Baker drew the material for his informing discussion of the 
problems of organization and policy which a modern trade 
association must attempt to solve. 

Dr. WILSON COMPTON, who discussed the question whether 
competition can be improved through association, has had both 
academic and business experience upon which to base his con- 
clusions. He took his doctor’s degree in economics under 
Professor Fetter of Princeton University. He is now counsel 
for the National Lumber Manufacturers’ Association. 

Dr. ROBERT S. BROOKINGS, well known as a successful 
merchant and banker and as president of the board of trustees 
of Washington University in St. Louis, and more recently as 
president of the Institute of Economics and the Institute for 
Government Research, both of Washington, D. C., was a mem- 
ber of the War Industries Board and chairman of the Price- 
Fixing Committee. He is the author of a recent book on 
Industrial Ownership, Its Economic and Social Significance. 
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His discussion of ‘‘ Stabilization versus Competition in Business 
Practice” was concerned less with the legal aspects of trade 
association practices than with the fundamental economic issues 
involved in the problem of competition and combination. 

Mr. FRANKLIN D. JONES, who discussed ‘“ Business Statis- 
tics as a Means of Stabilizing Business’’, is a lawyer of the firm 
of Davis and Jones, of Washington, D. C., who has made a 
special study, in his book on Trade Association Activities and 
the Law, of the problem which was the subject of the Morning 
Session. He has served as attorney of the Federal Trade 
Commission and member of the Board of Review, in which 
capacities he acquired an intimate personal acquaintance with 
both practical and legal aspects of the topic. 

Dr. FRANCIS WALKER, formerly a professor of economics 
and subsequently special examiner for the United States 
Bureau of Corporations, then Deputy Commissioner of Corpora- 
tions, and now Chief Economist of the Federal Trade Com- 
mission, is the author of a book on Monopolistic Combinations 
in the German Coal Industry and of numerous articles and 
papers on economic subjects, particularly in regard to the trust 
problem. His discussion of “The Government’s Function in 
Collecting Business Information” was in agreement with the 
preceding paper as regards the utility of business statistics, but 
presented a different view as to the propriety and expediency 
of the dissemination of such statistics by private business 
organizations. 

The Hon. WILLIAM J. DONOVAN, member of the firm of 
Donovan, Raichle and Depew, has been district attorney of 
the Western District of New York and counsel for the New 
York State Fuel Administration, as well as a director of the 
Niagara Falls Power Company. He served with great dis- 
tinction as a Colonel in the Great War, receiving the Con- 
gressional Medal of Honor, the Distinguished Service Cross, 
Distinguished Service Medal, the Legion of Honor and other 
decorations. He is now Assistant to the Attorney-General. 
Colonel Donovan was unable to be present at the Conference 
on October 28, but with his permission a paper was read by 
title and incorporated in the present volume of PROCEEDINGS, 
comprising a portion of the address on “ Trade Associations: 
Their Origin, History and Legality” delivered before the 
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Association of Attorneys-General in Detroit, September I, 
1925. 

Dr. HARRY EVERETT BARNARD, Director of the American 
Institute of Baking at Chicago, presented a paper which was 
read by title, discussing in a very specific way the work of one 
particular trade association, the American Bakers’ Association, 
of which he has been secretary since 1921. He has served 
official boards and commissions as an expert on food and food 
chemistry and is the author of numerous reports and addresses 
on these and kindred topics. 


AFTERNOON SESSION: The Federal Trade Commis- 
ston: Its Policies and Procedure. 


JupGEe WILLIAM L. RANsoM, who acted as chairman of the 
Afternoon Session, is a member of the law firm of Whitman, 
Ottinger and Ransom, and was formerly justice of the city 
court of New York and counsel for the Public Service Commis- 
sion (First District). He is a member of the Board of Trustees 
of the Academy of Political Science and has also rendered the 
Academy conspicuous service in connection with several of the 
Academy’s conferences, as chairman of the Committee on 
Program and Arrangements and as editor of the PROCEEDINGS. 

Hon. GEORGE RUBLEE, who was a member of the first 
Federal Trade Commission as appointed by President Wilson 
in 1915, had a close and important relationship to the early 
development of the Commission and made the Afternoon Ses- 
sion, in the words of one of the other speakers, “ memorable in 
the literature regarding the Federal Trade Commission”, by 
giving for the first time an intimate first-hand statement re- 
garding the origin, history and early achievements of the 
Commission. Besides serving on the Federal Trade Commis- 
sion in 1915-16, Mr. Rublee has also been a member of the 
Eight-Hour Commission appointed by President Wilson in 
1916, a member of the Commercial Economy Board ap- 
pointed by the Council of National Defense in 1917, special 
counsel for the Treasury Department in 1917, representative 
of the U. S. Shipping Board and Emergency Fleet Corporation 
on the Priorities Committee of the War Industries Board in 
1917, and American delegate to the Allied Maritime Transport 
Council in London in 1918-19. He is a member of the law 
firm of Covington, Burling and Rublee. 
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CoL_. NELSON B. GASKILL continued the discussion of the 
development of the Federal Trade Commission in more recent 
times and, like the preceding speaker, spoke from the fulness 
of an intimate personal knowledge of the Commission’s activi- 
ties. Col. Gaskill served with distinction as Assistant Attor- 
ney-General of New Jersey from 1906 to 1914. During the 
war period he was a Lieutenant Colonel in the U. S. Army and 
he continued his service with the General Staff until 1920, 
when he returned to this country to become a member of the 
Federal Trade Commission. 

Mr. GILBERT H. MONTAGUE, one of the speakers at the 
Morning Session (supra) again addressed the Conference in 
the Afternoon Session, discussing the statements which had 
been made by the two preceding speakers with special reference 
to the new procedure of the Federal Trade Commission. 

Dr. WILLIAM Z. RIPLEY, Professor of Political Economy at 
Harvard University, whose writings on trusts and corporations 
and allied topics are too well known to require mention here, 
introduced a new element into the discussion by devoting his 
address to “Two Changes in the Nature and Conduct of Cor- 
porations”. Professor Ripley contended that the issue of non- 
voting stock, the wide distribution of stock to employees and 
customers, and the increasing separation of ownership from 
management may contain the seeds of grave abuse. His paper 
has evoked a lively public discussion since the Conference was 
held. 

Dr. W. H. S. STEVENS, who discussed the changes in the 
Federal Trade Commission’s legal procedure, served the Fed- 
eral Trade Commission at first as temporary examiner, then as 
special expert, and subsequently as economic alternate on the 
Board of Review, before he became Assistant Chief Economist 
of the Commission in 1918. He is now Professor of Finance in 
the University of Maryland. 

Mr. JOHN H. PARDEE, who discussed the advantages and 
dangers of the holding company in public utilities, is president 
of the J. G. White Management Corporation of New York 
City and through his wide business experience has gained an 
expert knowledge of the problems of financial management, 
particularly with reference to the holding company in the field 
of public utilities. 
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MR. PHILIP P. WELLS, who continued the discussion of the 
holding company in public utilities, emphasizing the need of 
public regulation, served in the U. S. Forest Service at first as 
legal expert and later as chief law officer. He acted as chief 
law officer of the U. S. Reclamation Service for two years. 
He became Deputy Attorney-General of Pennsylvania in 1923. 
As a member of the Pennsylvania Giant Power Survey Board 
he has had opportunity to study a phase of the public utility 
question which has been much to the fore in recent discussions. 


DINNER SESSION: Trade Associations and Business 
Combinations. 


Dr. SAMUEL McCuNE LINpsay, President of the Academy 
of Political Science, acted as presiding officer at the Dinner 
Session. 

Mr. RusH C. BUTLER, former Chairman of the Committee 
on the Federal Trade Commission for the U. S. Chamber of 
Commerce, discussed the problem of amending the anti-trust 
laws. Mr. Butler is the senior member of the law firm of 
Butler, Lamb, Foster and Pope. He is joint author of a book 
on The Federal Trade Commission, and the Regulation of 
Business under the Federal Trade Commission and Clayton 
Laws. 

Mr. MATTHEW WOLL, Vice-President of the American Fed- 
eration of Labor and President of the International Photo- 
Engravers Union, was prevented, by urgent Federation duties, 
from attending the Dinner Meeting, at which he had been ex- 
pected to speak on the amendment or repeal of the anti-trust 
laws. Mr. Woll, nevertheless, at the request of the editors, 
prepared a paper setting forth the attitude of the American 
Federation of Labor toward the anti-trust laws. This paper 
will be found in Part II of the present volume. 

The RT. Hon. Lorp THomson, C. B. E. was one of the three 
distinguished European guests at the Dinner Session. During 
the Great War he represented his country as chief of the 
Military Mission to Rumania, subsequently in Palestine, and 
finally as a member of the Supreme War Council. Retiring 
from the army with the rank of Brigadier-General, he entered 
politics and speedily won recognition in Parliament as an able 
and sincere friend of the labor movement. In 1924 he was 
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given a portfolio in the Macdonald Labor Cabinet as Secretary 
of State for Air, and at the same time he received a peerage as 
Baron Thomson of Cardington. Since the resignation of the 
Macdonald Cabinet, Lord Thomson has continued to take an 
active interest in economic questions and labor problems. The 
topic of his address is “ The British Industrial Crisis ”’. 

Dr. HEINRICH SCHNEE, former Governor of German East 
Africa and now a member of the German Reichstag, devoted 
his address to the economic situation of Germany. He laid 
special emphasis on the thesis that if the Dawes Plan is to be 
fulfilled Germany must have opportunities for a revival and 
development of her export trade. 

Dr. GUSTAV GRATZ, the distinguished Hungarian economist 
and statesman and former Minister of Foreign Affairs of Hun- 
gary, dealt with the topic “ Business Combinations and Eco- 
nomic Conditions in Hungary and Neighboring States”. 

PROFESSOR WILLIAM R. Camp, who holds the chair of Rural 
Institutions at the University of California, has prepared a 
detailed and penetrating study of “ Agricultural Pools in Rela- 
tion to Regulating the Movement and Price of Commodities” 
which is printed as Part IV of this volume. This paper was 
not included in the program of the Conference on Trade Asso- 
ciations and Business Combinations, but it properly belongs 
with this collection of papers because the problems of price 
regulation and control of production are vital in agriculture 
as well as in industry and because the methods by which agri- 
cultural producers have endeavored to cope with these problems 
offer significant analogies as well as contrasts to the practices 
of trade associations and other industrial combinations. 


THE COMMITTEE ON PROGRAM AND ARRANGEMENTS 


The president and trustees of the Academy desire that this 
preface should include an expression of their hearty apprecia- 
tion of the participation of the distinguished experts and men 
of affairs who contributed to this Conference and also of the 
helpful cooperation of the Committee on Program and Ar- 
rangements. The members of this Committee were :— 
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JouHn G. AGAR 

MAGNus W. ALEXANDER 
ARTHUR E. BESTOR 
ALFRED C. Bossom 
NICHOLAS F. BRADY 
ROBERT S. BROOKINGS 
RICHARD WASHBURN CHILD 
F. TRUBEE DAVISON 
HuGH FRAYNE 

EDWIN F. Gay 

ROBERT M. 
W. LAMONT 
Ivy L. LEE 

SAM A. LEWISOHN 
FRANK O. LOWDEN 


WALTER GORDON MERRITT 
OGDEN L. MILLS 
RAYMOND C. MOLEY 
DwIGHT W. Morrow 
MICHAEL J. MURPHY 
THOMAS I. PARKINSON 
WILLIAM L. RANSOM 
WALTER RAUTENSTRAUCH 
SAMUEL W. REYBURN 
GEORGE ROBERTS 

HENRY R. SEAGER 
FRANCIS H. SISSON 

Guy E. Tripp 

PAUL M. WARBURG 
Louis B. WEHLE 


LEO WOLMAN 
SAMUEL McCCuUNE LINDSAY, Chairman 


SPECIAL FEATURES OF THE VOLUME 


The growing difficulty of securing exactly the right speakers 
to present in person each phase of the topic considered has 
caused the officers of the Academy to include more papers not 
actually presented at the Conference in this volume than in 
earlier PROCEEDINGS. The Editors wish to express their 
special appreciation of the contributions of Colonel Donovan, 
Dr. H. E. Barnard, Mr. Matthew Woll and Professor William 
R. Camp, without which this volume would have been a much 
less well-rounded and complete discussion of the subject than 
we are now able to present. 

The first thought of the Committee in including representa- 
tive European speakers was that they would discuss the re- 
spects in which the policies of their respective countries towards 
business combinations differed from those of the United States. 
The Committee soon realized, however, that other aspects of 
the economic situation of Europe were too poignant to justify 
exclusive reference to the combination problem; also that it 
would be unfair to the members of the Academy to deny them 
the privilege of hearing from such representative speakers 
authoritative accounts of the economic conditions and prob- 
lems of their heavily burdened countries. If, in consequence, 
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the addresses at the evening session seem somewhat aside from 
the general topic, they serve both to broaden and deepen the 
significance of the Conference. In emphasizing the need of 
cooperation among nations as well as of cooperation among the 
business and other groups of each country to enable humanity 
to emerge from the era of war and the game of beggar-my- 
neighbor in which it has thus far lived and enter the longed- 
for era of peace and good will among men, they have made 
prominent one of the underlying purposes of all of our 
Academy conferences. 


THE EDITorS. 
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PART I 


TRADE ASSOCIATIONS: 
COOPERATION OR RESTRAINT OF TRADE 


i 
2 
H 
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INTRODUCTION * 


EDWIN F. GAY 
Professor of Economic History, Harvard University 


N the forties and fifties of the last century, business men 
| began to react against what they called the “killing 
pace” of competition; they could commence to sympa- 
thize with Proudhon’s comparison of competition with arsenic 
—a little dose stimulates the heart and is beneficial, but too 
much kills the patient. And while the economists were prais- 
ing a régime of competition, saying with Dunoyer that its evils 
and abuses could be remedied only by still more freedom of 
competition, the business men were taking the ‘first steps in 
association, attempting to draw together, in one experiment 
after another, to check the internecine warfare, the “ knifing” 
of competitors, from which they were suffering. 

The economic history of the nineteenth century may be con- 
ceived in two main divisions. The first was the period of 
liberation reaching its turning point with the victory of free 
trade in England and the low European tariffs after the 
Chevalier-Cobden treaty of 1860, accompanied by many legis- 
lative recognitions of the rights of the individual, not least 
among which were in the early sixties the practically contem- 
poraneous abolition of serfdom in Russia and the liberation of 
the slaves in the United States. The second and following 
period has been one of increasing social and economic coopera- 
tion. The consumers’ cooperative movement, on the one side, 
stretching back toward the productive processes, has been 
paralleled on the other side by the development of larger and 
larger aggregations of productive enterprise. There has been 
the steady reaching out of production itself toward the organi- 
zation of the market. That we are in for a continuation of this 
effort to organize the market, increasingly limiting to some 
extent competition, I feel convinced. But in the fluctuations 


1 Address of the Presiding Officer at the opening of the first session of. 
the Conference. 


[555] 


4 TRADE ASSOCIATIONS [Vor. XI 


between competition and control, it is not, historically speak- 
ing, a question of “‘either—or”, it is rather a problem of 
“more or less”. 

Among the forces which have been developing especially 
since the beginning of this second period is the whole tendency 
which is the subject of this conference—the trade association. 
The trade association is a vital part of this whole new period 
of history upon which we are entering. It is a movement to- 
ward the organization of production and to some extent of the 
market, especially toward the increasing control by knowledge 
of the complicated market. If properly safeguarded, it has a 
great future. Its difficulties, past, present and future are also 
great. We have perhaps tended to think of them too much 
as difficulties simply of what is lawful and what is unlawful. 
The more important problems which underlie the present dis- 
cussion involve the domain of what is economically wise and 
what is economically inadvisable. 
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THE PRESENT LEGAL STATUS OF TRADE ASSOCIA- 
TIONS AND THEIR PROBLEMS 


GEORGE ROBERTS 
Winthrop & Stimson, New York 


OR the last few years trade associations have been living 
|2) a precarious existence. They have been strengthened 
and encouraged by the attitude of the Department of 
Commerce and of Secretary Hoover and by the great mass of 
economic opinion to the effect that their activities in the main 
served an important and useful economic purpose. They have 
been hampered, frightened and discouraged by the attitude of 
the Department of Justice and by such bodies as the Lockwood 
Committee in New York, which have taken the attitude that 
their chief activities were in themselves illegal. The Hard- 
wood decision’ and the Linseed Oil decision * by the Supreme 
Court of the United States threatened their very existence. 
The decisions in June of this year in the Cement case * and the 
Maple Flooring * case have re-established the balance and have 
given to all trade associations a tremendous impetus and op- 
timism, perhaps too much optimism. It seems a fitting time 
to review the situation. 

A trade association is an organization or combination of 
independent business units (usually competitors) in the same 
trade or industry formed for their mutual benefit. It is dis- 
tinguished from an ordinary business enterprise primarily be- 
cause it is not organized itself to engage in trade or business. 
It does not as an association aim to make any profits. Its pri- 
mary object, whether expressed or not, is to so affect the con- 
duct of the trade or industry that the members of the associa- 
tion will themselves profit. 


1 American Column & Lumber Co. v. United States, 257 U. S. 377. 

2 United States v. American Linseed Oil Company, et al., 262 U. S. 371. 

8 Cement Manufacturers’ Protective Assoc. v. U. S., U. S. Supreme 
Court Advance Opinions, no. 17, July 1, 1925, p. 672. 


4 Maple Flooring Manufacturers’ Assoc. v. U. S., U. S. Supreme Court 
Advance Opinions, no. 17, July 1, 1925, p. 662. 
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While trade associations of one kind or another have existed 
from very early times, in so far as the economic life of the 
United States is concerned trade associations have not exer- 
cised any very general or definite effect until the last decade. 
There were four important things which influenced their 
growth and strength. 

First: The growth of business and the resulting need for 
more intelligent knowledge of conditions. When business 
units were small and competition was localized, the facts neces- 
sary to enable a manufacturer to plan his production and fix 
his prices were easily ascertainable from the manufacturer's 
own knowledge of his locality or from that of his salesmen. 
As the size of business organizations grew and the distribution 
of the products of manufacturers became nation-wide, it be- 
came increasingly difficult for manufacturers to ascertain the 
facts necessary to enable them to act intelligently in making 
prices and planning production for the future. There thus 
has been created a strong economic demand for facts. The 
force of the demand was so great that it resulted in the ae- 
tivities of the Department of Commerce in an endeavor to 
supply that demand. No government department, however, 
can adequately supply the facts for all the various industries 
of the United States, and hence there was strong economic 
pressure toward the formation of trade associations which 
would supply these facts. 

Second: The War. The United States Government during 
the war was obliged to deal with industries as a whole. The 
most convenient way to do this was to deal with the trade as- 
sociations as representatives of their respective industries. 
This, of course, inevitably strengthened the position of these 
associations. 

Third: The growth of the feeling against unfair competi- 
tion. The economic life of the country has been founded on 
the principle that competition is the life of trade. However, 
there were so many instances of cut-throat competition in 
which unfair and dishonest competition was shown to have re- 
sulted in no benefit for the public or for anyone else, that a 
strong sentiment grew up against all kinds of so-called unfair 
competition. This feeling was in part responsible for the pro- 
visions in the Federal Trade Commission Act against unfair 
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competition. That feeling also was in large part responsible 
for the formation of trade associations and the activities of 
those associations against unfair competition and for better 
business practices. 

Fourth: The decreasing hostility to publicity. Formerly 
business men were accustomed to guard all facts as to their 
own business as though they were precious trade secrets. In 
order to correct corporate abuses, widespread sentiment was 
created in favor of corporate publicity. The more enlightened 
corporations, led by the United States Steel Corporation, real- 
ized that no harm, but rather good, came from the publicity of 
the facts of its business. This belief is now general among 
most large corporations and from them it has spread to the 
smaller corporations, and this feeling has enabled trade asso- 
ciations to gather facts and statistics, which not very long ago 
would have been impossible. 

Certain of the activities of trade associations do not affect 
competitive conditions and consequently everyone would agree 
are proper and beneficial. Such activities have been summar- 
ized as follows: joint commercial and industrial research, edu- 
cation in cost accounting, stimulation of demand by joint adver- 
tising and joint publicity, making arrangements for cooperative 
insurance, providing shipping traffic bureaus, improving the re- 
lations with employees, arbitration of commercial disputes be- 
tween members, representing the industry in public matters. 

Certain activities which have been indulged in from time to 
time by certain associations are obviously illegal. Any agree- 
ments as to the fixing of prices, the curtailment of production, 
the division of territory, etc., are so clearly illegal as to pre- 
clude discussion. 

The border-line activities are those activities which, what- 
ever their economic justification, tend to stabilize business and 
tend toward uniformity of price. The chief of these activities, 
and by far the most important activity indulged in by trade as- 
sociations, is the collection and dissemination of trade statis- 
tics. But of the same class are activities for the standardiza- 
tion of products, the standardization of trade practices, the 
adoption of uniform cost accounting systems. 

It is idle to deny that these activities do have an effect on the 
competitive process. The contention is that they make the 
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competitive process more intelligent and more economical, re- 
sulting in public benefit. 

The point which I especially wish to bring to your attention 
this morning is that the Supreme Court can now fairly be said 
to be in an attitude where, if any particular activity of a trade 
association can be proved to be of benefit to the conduct of 
the industry, any restraint of trade resulting from that activity 
is not treated as an undue or unreasonable restraint, provided 
the essential elements of competition are retained. In order 
fully to illustrate this proposition it is necessary to examine the 
history of the law and the previous cases. 

The whole spirit of our law from earliest times has been to 
foster competition. From the very beginning of our industrial 
civilization, monopoly and restraint of trade have been re- 
garded as unlawful and the settled policy of the courts and the 
legislative bodies has been to preserve free competition. As 
the industrial life of the country became more complicated and 
large organizations of capital came to be formed, fear that these 
so-called trusts would dominate the various industries and stifle 
free competition became so general that as a result the Sherman 
Law’ was passed in 1890. The general effect of this Act was 
to make part of the federal law the common-law prohibitions 
against monopoly and restraint of trade, in so far as they 
affected interstate commerce and to make a violation of the law 
a penal offense. With the growth of industry its character 
became increasingly interstate and this resulted in the tower- 
ing importance of the Sherman Act, so that today with the pos- 
sible exception of the Income Tax Law it is probably better 
known to business men than any other statute, however much 
they may be in doubt as to its application to their own activities. 

Section 1 of the Sherman Act declared illegal 


Every contract, combination in the form of trust or otherwise, or con- 


spiracy, in restraint of trade or commerce among the several states or, with 
foreign nations. 


The trade association composed of competitors is of course a 
combination which has some effect on trade. The only ques- 
tion, therefore, is whether the trade association or its activities 
result in a restraint of trade within the meaning of the Act. 


1 Act July 2, 1890, C. 647; U. S. Compiled Statutes, 1916, no. 8820 et seq. 
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Of course there are some individuals, and only too frequently 
district attorneys are found among their number, who believe 
that the proper attitude for a competitor is never to meet with 
another competitor unless he iuas a gun in one hand and a knife 
in the other. They cannot believe that competitors can meet 
together without an improper purpose of benefiting themselves 
in some way at the expense of the public. 

Most people, however, will now concede that Secretary 
Hoover is right when he states that most of the activities of 
trade associations are a distinct benefit to the public as well as 
to their own members. The Sherman Act, however, could be 
so interpreted that trade associations could not live. The im- 
portance of a reasonable interpretation of the Sherman Act, 
which so vitally affects the economic life of the nation, is ob- 
vious. 

What thoughtful economists and lawyers and progressive 
business men desire is that judicial recognition should be given 
to the fact that decisions under the Sherman Act involve great 
economic questions and these questions should be decided not 
by any artificial rules of law but on the basis of facts and good 
economic principles. It is a most unfortunate situation when 
the law runs counter to the best economic opinion. 

Let us examine for a moment the influence of economic opin- 
ion on the interpretation of the Sherman Law, since its passage. 

It is interesting to note that when the decisions of the Su- 
preme Court have at times been out of line with the best eco- 
nomic needs or with the necessities of the economic situation, 
there has generally been, sooner or later, a modification of the 
view of the Court, which modification has brought the policy 
of the Court in line with the current economic view as to the 
necessities of the situation. Thus, although probably the chief 
evil which resulted in the passage of the Sherman Act, was the 
threatened domination of industry by huge aggregations of 
capital, one of the first important cases decided by the Supreme 
Court was the Knight Case,’ in which case the Court held that 
a combination of manufacturing companies would not violate 
the law because interstate commerce was not directly affected 
by what happened before the article started to be transported. 


1 United States v. E. C. Knight Co., 156 U. S. 1. 
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The Court said: “ Commerce succeeds manufacture and is not 
a part of it.” 

From the standpoint of the public protection and from the 
economic standpoint, for the protection of free competition in 
the country, it was most desirable that the Knight case should 
be in effect overruled, and after a time that result was accom- 
plished, as later cases have been decided on principles entirely 
inconsistent with the doctrine of the Knight case.’ 

Another instance of the Supreme Court’s changing its posi- 
tion to meet obvious economic needs is found in the result of 
the long fight as to whether all substantial restraints of trade 
were illegal, irrespective of the “reasonableness” or “un- 
reasonableness” of the restraint, or whether the “rule of 
reason” should be applied and each restraint examined on its 
merits to determine whether it was or was not an “undue” 
restraint. The language of the majority in the case of Trans- 
Missouri Freight Association (1897) ,? was:— 


When... the body of an act pronounces as illegal every contract or combin- 
ation in restraint of trade or commerce among the several states, etc., the plain 
and ordinary meaning of such language is not limited to that kind of contract 
alone which is in unreasonable restraint of trade, but all contracts are in- 
cluded in such language and no exception or limitation can be added without 
placing in the act that which has been omitted by Congress. 


Later the Northern Securities case held that a holding com- 
pany which acquired the stock of two large and vigorous com- 
peting railroads was contrary to the law. 

This case strengthened the conviction in the Bar and in the 
people of the country that the Supreme Court would hold, as 
it ultimately did, that the form of combination or the form of 
the device used to restrain trade was unimportant. It was the 
result that counted. This being true and the language of the 
Court in earlier cases having apparently indicated that even 
reasonable restraints of trade were illegal, a situation seemed 
to have been created which made the Sherman Act a bar to the 
reasonable economic progress of the country. 


1 U.S. v. New England Fish Exchange, 258 Fed. 732; Stafford v. Wallace, 
258 U. S. 495; United Mine Workers v. Coronado Coal Co., 259 U. S. 344; 
Board of Trade v. Olsen, 262 U. S. 1. 


* U. S. v. Trans-Missouri Freight Assn., 166 U. S. 290, 17 Sup. Ct. 540, 
41 L. ed. 1007. 
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President Roosevelt, known for his hostility toward the 
abuses of corporate growth and monopoly, in a formal message 
to Congress recognized the fact that certain combinations of 
capital were necessary and advisable for the benefit of the 
country and suggested the consideration of the amendment of 
the Sherman Act to permit such reasonable restraints. 

Congress did not act, but the force of economic opinion made 
itself felt on the Supreme Court and in the Standard Oil and 
Tobacco cases,‘ the Act was interpreted by aid of “the rule of 
reason ’’, and in effect reasonable restraints of trade were held 
not to violate the Act. This holding unquestionably terminated 
an impossible situation ; for the economic tendency of industry 
toward growth and consolidation was so strong that if the op- 
posite policy had been strictly enforced, a considerable portion 
of the business men of the country would necessarily have been 
found to be criminals in violation of the Sherman Act. It is 
interesting to note that Chief Justice White, who dissented in 
the Trans-Missouri Freight case, wrote the opinion of the 
Court in the Standard Oil and Tobacco cases. 

An even more striking illustration of the eventual force of 
economic opinion on the decisions of the Supreme Court is 
shown in the change from the point of view shown by the 
majority of the Court in the Hardwood and Linseed Oil cases 
to the point of view of the majority as shown in the Cement 
and Maple Flooring cases. 

The importance of the Hardwood case was that it was the 
first case before the Supreme Court involving the collection by 
a trade association of statistics as to past sales, production and 
stocks on hand and the dissemination of that information to the 
members of a trade association. The association was formed 
in 1918 of four hundred producers of hardwood lumber com- 
prising five per cent of the total annual production of hardwood 
mills and producing about thirty per cent of the total annual 
production of hardwood lumber in the country. Three hun- 
dred sixty-five joined in the plan of furnishing information. 
The information was sent to a manager of statistics, who acted 
as a clearing house for receiving and distributing the reports. 
Unfortunately for the defendants in the case this manager sent 


' Standard Oil Company of N. J. et al. v. U. S. 1910, 221 U. S. 1; U.S. 
vy. American Tobacco Co., 1911, 221 U. S. 106. 
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out a lot of ‘‘ market letters advising the hardwood producers 
to curtail production and to wait for higher prices”. These 
letters, while probably of little practical effect, gave the color 
of illegality to the whole transaction. Equally unfortunately 
for the defendants, the scheme was in operation during a period 
of greatly increasing prices. The court held “that the united 
action of this large and influential membership of dealers con- 
tributed greatly to this extraordinary price increase”. Thus 
the hardwood dealers controlling only thirty per cent of the 
hardwood production were not allowed to distribute the infor- 
mation as to their past sales, production and supplies, although 
in the earlier steel corporation case it had been held that a 
single corporation with a control of over fifty per cent of the 
steel output of the country was not illegal. 

The great importance of the case was found not in the actual 
language used by the majority of the court but in the language 
of the minority, Justice Holmes and Justice Brandeis. Both 
protested vigorously in favor of the right of a trade association 
to gather statistics as to past transactions and to disseminate 
that information. The dissenting opinions were so clear and so 
powerfully written that it was generally felt that the majority 
of the Court believed that these acts themselves were illegal and 
that was the attitude taken by the Department of Justice. This 
feeling was strengthened by the Linseed Oil case, although 
this was not strictly a trade association case. 

In the Linseed Oil case various competing concerns had con- 
tracted with a business bureau to gather statistics and to report 
facts to the members. The contract with the Bureau gave to 
the Bureau the right to audit the books of each manufacturer 
and to inquire into and to distribute the minutest details of any 
particular sale. Each member further agreed to maintain the 
price list given to the Bureau until telegraphic information was 
given of any change. The outstanding fact, which many 
thought made this case a greater blow to trade associations even 
than the Hardwood case, was that in the Linseed Oil case the 
prices charged by the competitors after the operation of their 
information plan were in themselves reasonable. 

Meanwhile the Department of Commerce under the leader- 
ship of Secretary Hoover was doing everything in its power by 
speeches of the Secretary, by books and pamphlets, to protect 
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what it regarded as the legitimate activities of trade associa- 
tions; particularly the legitimate use of statistics. The debt 
the business world owes to Secretary Hoover for this can not 
be overestimated. There was also a great flood of economic 
literature showing the value to the public of the proper use of 
statistical information by business men and its effect in pre- 
venting the cycles of too high prices on the one hand and 
ruinously low prices on the other. 

By the time the Cement and the Maple Flooring cases came 
before the Court the personnel of the Court had also changed 
by the addition of Justice Stone, who is a trained economist as 
well as an able lawyer, and also by the addition of Justice 
Butler. 

In the decisions of these cases we find Justice Holmes and 
Justice Brandeis on the majority side and Justice McReynolds, 
who was previously of the majority now with the minority. 
Both of these cases involved the use of statistics. In the 
Cement case the members of the association did not report all 
of their sales but only the facts in regard to so-called specific 
job contracts, in which cement was sold for a specific job in the 
future. As to those contracts the name of the purchaser, the 
price and the amount of cement contracted for were reported. 
The contention was made by the cement manufacturers that all 
this information was necessary in the case of specific job con- 
tracts to prevent fraud on them by buyers who otherwise might 
contract to purchase the cement required for the job from sev- 
eral different manufacturers, which duplicate amount would be 
taken if the price of cement went up and would not be taken 
if the price of cement went down. This contention was upheld 
by the Court. The proof in the Cement case showed that the 
price of cement was approximately uniform over considerable 
periods of time between the various competing companies, but 
although this result might have been reached by agreement it 
could be accounted for perfectly well by the operation of the 
economic law that in the case of a standardized article sold at 
wholesale to fully informed professional buyers in an active, 
free and unrestrained competitive market, approximate uni- 
formity of price will result. The testimony showed that the 
prices during the life of the association were most reasonable, 


the profits of the various competing concerns comparatively 
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small and the yearly percentages of the total business done by 
the various companies varied greatly from year to year. The 
record was remarkably free from such inflammatory matter 
as unquestionably prejudiced the court in the Hardwood case: 
against the defendants. The court failed to find any agreement 
or understanding among the defendants for the maintenance 
of uniform prices. It recognized the fact that the price was 
substantially uniform but it did not find that this was the result 
of agreement. The Court by Justice Stone said: 


Nor, for the reasons stated, can we regard the gathering and reporting of 
information, through the cooperation of the defendants in this case, with 
reference to production, price of cement in actual closed specific job con- 
tracts, and of transportation costs from chief points of production in the 
cement trade, as an unlawful restraint of commerce; even though it be as- 
sumed that the result of the gathering and reporting of such information 
tends to bring about uniformity in price. 


The Court later stated: 


A great volume of testimony was also given by distinguished economists in 
support of the thesis that, in the case of a standardized product sold whole- 
sale to fully informed professional buyers, as were the dealers in cement, 
uniformity of price will inevitably result from active, free and unrestrained 
competition. 


In the Maple Flooring case the Court elaborates the economic 
viewpoint, and, with citations from economic authorities, states : 


It is not, we think, open to question that the dissemination of pertinent 
information concerning any trade or business tends to stabilize that trade or 
business and to produce uniformity of price and trade practice. Exchange 
of price quotations of market commodities tends to produce uniformity of 
prices in the markets of the world. Knowledge of the supplies of available 
merchandise tends to prevent overproduction and to avoid the economic 
disturbances produced by business crises resulting from overproduction. 
But the natural effect of the acquisition of wider and more scientific knowl- 
edge of business conditions, on the minds of the individuals engaged in 
commerce, and its consequent effect in stabilizing production and price, can 
hardly be deemed a restraint of commerce, or if so, it cannot, we think, be 
said to be an unreasonable restraint or in any respect unlawful. 

It is the consensus of opinion of economists and of many of the most 
important agencies of government that the public interest is served by the 
gathering and dissemination in the widest possible manner of information 
with respect to the production and distribution, cost and prices in actual sales 
of market commodities, because the making available of such information 
tends to stabilize trade and industry, to produce fairer price levels and 
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to avoid the waste which inevitably attends the unintelligent conduct of 
economic enterprise. 


It would seem that the test of the legality of any trade ac- 
tivity indulged in by a trade association is the economic justi- 
fication for that activity, provided always the essentials of the 
competitive system be maintained, but that competition may be 
intelligent instead of blind, it may be open and fair instead of 
cut-throat. The improvement of the competitive process is 
the test. 

Trade associations in seeking advice as to the legality of any 
activity must obviously seek the advice of those well versed in 
economics as well as law. This sounds trite but it is astonish- 
ing how many lawyers as well as laymen do not appreciate the 
fact that most Sherman Law cases are not so much cases in- 
volving the application of legal principles as cases involving 
the application of economic principles. 

The Hardwood and Linseed Oil cases did contain evidence 
which did not exist in the later cases, from which a gentleman’s 
agreement as to future production or price could be inferred. 
As to production or prices in general, the statistical information 
furnished was of a similar character in all of the cases, but 
there were certain special facts in the earlier cases which were 
not present in the later cases, and these special facts help to 
account for the different results. The most important of these 
special facts were: 


1. The letters and comments of the Manager of Statistics in 
the Hardwood case which were regarded as an attempt to for- 
mulate the collective will as to production and prices ; 

2. The very high prices shown in the Hardwood case; 

3. The agreement in the Linseed Oil case that prices would 
be maintained at the quoted figures unless the Bureau was noti- 
fied to the contrary ; 

4. The contract in the Linseed Oil case to report as agreed 
and to be present at meetings under penalty of fines; 

5. The agreement in the Linseed Oil case to permit the 
Bureau to audit the members’ books; 

6. An investigation and report made by the Bureau in the 
Linseed Oil case on request of all the details of any particular 
sale. No such checking was done in either the Cement or the 
Maple Flooring cases ; 
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7. The identification in the Linseed Oil case of sales produc- 
tion and supply figures with particular concerns. In the Maple 
Flooring case, the Court commented on the abandonment of 
identification of figures by the Maple Flooring Association 
after the decision in the Linseed Oil case. 

While these special facts make a peg on which to hang the 
argument that the decisions in the Hardwood and Linseed Oil 
cases have not been overruled, nevertheless, the outstanding 
fact is that the method of approach of the Supreme Court to 
these trade association cases and the general attitude of the 
Court toward the economic advantages to be obtained from 
association activity is entirely different now from what it pre- 
viously was. 

Let us now examine the present attitude of the Department 
of Justice... . * 

It seems that the situation in which the trade associa- 
tions find themselves is something like this. They have been 
told that they can do in concert many things such as the distri- 
bution of statistics as to past prices in various localities, as to 
production, stocks on hand, etc. They can urge their members 
to adopt a certain system of accounting which is recognized by 
accountants as proper. Now all of these things tend to make a 
very uniform and stable price. A uniform and stable price 
thus is the result of either good competitive conditions or a 
so-called gentleman’s agreement. 

The danger which confronts trade associations is that the 
Department of Justice will continue to feel and to argue that 
substantially uniform prices over any considerable period of 
time are evidence of a gentleman’s agreement. This attack 
would be particularly dangerous in a time of high prices. 

Nothing could be more hazardous than for business men to 
feel that there is no element of danger in indulging in prac- 
tices, however legitimate, which tend to uniformity of price and 
in attendance at meetings where a gentleman’s agreement could 
be made. It would not take much to cause a jury to find the 
existence of a gentleman’s agreement. Testimony as to unduly 
high prices, a few unfortunate remarks urging higher prices 
by members, and the damage might be done. The Department 

1 At this point Mr. Roberts quoted at some length from the Hon. William 
J. Donovan’s address, cf. infra, pp. 19-26. 
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of Justice is unquestionably correct in assuming that nothing 
that the Supreme Court has said legalizes a gentleman’s agree- 
ment. 

Last Saturday Judge Gary, in his address before the Amer- 
ican Iron and Steel Institute, said, among other things :— 


Thus it may be said that the attitude assumed by the Steel Industry in 
1908 is substantially approved by the Supreme Court in 1925....As a sug- 
gestion for consideration by the Iron and Steel Industry which is large and 
influential, would it be advisable to make another effort to stabilize the 
business? Suppose the Department of Justice would be willing to participate. 
If meetings should occasionally be held by the manufacturers for discussion 
of business on the lines pursued in 1907 and a representative of the Depart- 
ment of Justice should be designated by the Attorney General to attend and 
listen and whenever necessary and appropriate to advise concerning the law, 
what would be the effect upon the Steel business and perhaps other lines? 
Possibly this could be accomplished. 


When he refers to 1907 and 1908 Judge Gary was presum- 
ably referring to the so-called “Gary dinners”. At these 
dinners the future purposes of the companies as to prices were 
announced and as one of those present testified, the diners “ left, 
each relying upon the other that that price would be observed 
by them”’.’ 

I submit that it is now the height of folly for trade associa- 
tions at this time try to press a decision in the Cement case 
and the Maple Flooring case beyond the limits stated in the 
opinion. The gains the trade associations have made by those 
opinions should be of enormous value to them and to American 
business in general. These gains should be consolidated and 
not jeopardized by anything which would look toward an 
agreement as to future prices. Not only that, but it would 
seem that the wise trade association in activities the legality 
of which has not been expressly tested, should be very careful 
not to do anything which would tend to show any agreement as 
to price or future policy, nor should detailed information as to 
every sale be distributed, when the most plausible reason for 
that information is the enforcing of social pressure on a com- 


petitor not to cut prices. As far as possible identifying figures 
should be omitted. 


1 223 Fed. 55 at page 160. 
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The privilege granted by the Supreme Court of meeting and 
discussing statistics should be used sparingly if at all. When 
an association rests on the ground that it is providing only the 
kind of information that an intelligent honest competitor would 
desire to have in order to determine his own price and future 
production, its ground is secure; beyond that it is insecure. 
The courts are now on the right road basing their decisions 
on sound economic principles and trade associations should 
be scrupulously careful not to do anything which would inter- 
fere with this progress. 
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THE LEGALITY OF TRADE ASSOCIATIONS’ 


HON. WILLIAM J. DONOVAN 
Assistant to the Attorney-General 


HE evil at which the Sherman Law was directed was not 

T cooperative effort among independent manufacturers, 

but those concentrations of economic power created by 

the fusion of independent business men into great corporations 
whereby they lost their independence and identity. 

For a period of ten years immediately following its enact- 
ment, the government was lethargic in the prosecution of this 
law. The serious financial depression of 1893 and the decision 
in the case of United States v. E. C. Knight Company,’ are re- 
garded as the principal reasons for lax enforcement during that 
period. 

The decision in the Knight case which denied jurisdiction 
on the ground that no interstate commerce was involved, and 
which made a distinction between “ manufacture” and “ com- 
merce’ was for some time considered authority for holding that 
combinations of manufacturers were not within the prohibition 
of the Sherman Law. Chief Justice Taft in his book, The 
Anti-Trust Act and the Supreme Court, contended that the 
decision in the Knight case resulted largely by reason of de- 
fects in the pleadings and in the proof. 

Probably influenced by the outcome of the Knight case, and 
the inactivity of the government, the period from 1898 to IgoI 
was a rich period for the promoter of great industrial com- 
binations. 

The first decision of the Supreme Court dissolving a com- 
bination in restraint of trade in the manufacturing interests 
was not rendered until 1899, in the case of Addyston Pipe 
Steel Company v. United States.* This case really involved 
not a close combination but a loose pooling arrangement and in 

1This paper is part of an address delivered before the Association of 
Attorneys-General in Detroit, September 1, 1925. 
47156 U. S. 1 (18905). 
33175 U. S. 211 (1899). 
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its decision the Supreme Court very definitely expressed its 
disapproval of this method of restraining trade. 

The growing tendency to employ corporate combinations for 
the purpose of evading the laws against restraints of trade was 
finally checked if not arrested by the Supreme Court in the 
Northern Securities Case.* In that case the Court gave sweep- 
ing effect to the provisions of the Sherman Act, and is author- 
ity for the proposition that the suppression of competition in 
railroad transportation over a vast section of the country by a 
combination of carriers through the instrumentality of a hold- 
ing company cannot be shielded from the proscription of the 
Federal Anti-Trust Act by setting up the power of the states 
to create corporations and the constitutional right of citizens to 
own and control property. In other words, corporate com- 
binations as well as loose agreements, are subject to the pro- 
hibitions of the Sherman Act, and holding companies consti- 
tute such combinations. 

It was not until 1913 that the Supreme Court was called upon 
to deal with the activities of trade associations. The case then 
presented was that of the Eastern States Retail Lumber Deal- 
ers Association.” The association involved was typical of a 
form of organization then popular and having for its purpose 
the forcing of commodities to market through particularly es- 
tablished channels. In that case the members of the associa- 
tion had entered into an agreement whereby they were required 
to report the names of wholesale dealers in lumber who sold 
their products direct to consumers. The names of the offend- 
ing dealers were placed upon a black-list which was circulated 
among the members. Even in the absence of proof of definite 
agreement to boycott these manufacturers and wholesalers, this 
association was found to be acting in violation of the Sherman 
Law. The Court held that the mere banding together of 
dealers in a particular industry to collect and disseminate such 
information which would be useless unless used to boycott the 
concerns mentioned in the black-list, was unlawful. Although 
the Supreme Court did not choose to do so, it could very well 
have placed its decision upon an additional ground, that the 
means employed—the black-list—was illegal at common law. 


* 193 U. S. 197 (1904). 
2 234 U. S. 600 (1913). 
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The next case involving a trade association was that of the 
American Column and Lumber Co. v. United States' In this 
case the association gathered and disseminated among its mem- 
bers certain information relating to the production, sales, 
stocks and prices realized in past transactions. Monthly meet- 
ings were held for the interchange of this information and 
active and concerted efforts were made to suppress competition 
by the restriction of production and maintenance of prices. 
In its condemnation of the defendants the Court employed 
language which from a cursory reading appeared to hold that 
the gathering and disseminating of statistics by this associa- 
tion was in and of itself unlawful. In reality the opinion of 
the Court rested squarely on the ground that there was a com- 
bination on the part of the members to secure concerted action 
in curtailment of production and to increase price, which ac- 
tually resulted in a restraint of commerce, and an increase of 
prices. An examination of that case will lead to the conclusion 
that if the proof in regard to statistics were wiped entirely out 
of the case there would still remain a complete case against 
these defendants for a violation of the Sherman Act. 

In the following term of Court in 1922 there was presented 
United States v. American Linseed Oil Co.? This is commonly 
designated as a trade association case. In reality such is not 
the fact. The defendants in this case were not members of a 
trade association group, but they had bound themselves by con- 
tract to a so-called ‘‘ business bureau” which had certain of 
the attributes of a pool. The defendants entered into an agree- 
ment, with provisions for financial forfeiture in the event of 
violation, for the organization and maintenance of a bureau, 
the function of which was to gather and disseminate informa- 
tion among members as to all price lists. Adherence to these 
prices was required of members and all information was treated 
as confidential and concealed from the buyers. This plan was 
actively carried out by the defendants and the Court held that 
the plan was a violation of the Sherman Act in that “its neces- 
sary tendency was to suppress competition in interstate com- 
merce.” 

Following upon the decisions in the American Column and 


1257 U. S. 377 (10921). 
2 262 U. S. 371 (1922). 
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Lumber Co. case and the American Linseed Oil Co. case, the 
opinion gained currency among lawyers as well as among lay- 
men that the mere collection and dissemination of statistical 
information was unlawful. As a result of this misconception 
of the scope of these decisions great doubt and uncertainty ex- 
isted in industry as to the legal rights of trade associations. 
In an effort to clarify the situation, in 1922 Secretary Hoover 
instituted correspondence between the Department of Com- 
merce and the Department of Justice. This resulted only in 
the Department of Justice enunciating the general doctrine 
that the dissemination of trade statistics by trade associations, 
except through the medium of some governmental body such 
as the Department of Commerce, was in effect illegal. 

Such was the situation when the Maple Flooring and the 
Cement cases were presented to the Supreme Court. In the 
argument before the Court in these cases the Government con- 
tended that the mere collection and dissemination of statistics 
brought the cases within the principle of the Hardwood Lumber 
and Linseed Oil cases, and that the plan employed was inher- 
ently illegal in that it had a direct and necessary tendency to 
impede the economic laws of supply and demand and to stifle 
competition. 

The Maple Flooring case and the Cement case were almost 
alike in their facts. Both disclosed a very elaborate system 
for gathering and disseminating statistical information. In 
its opinion the Court found that there was no proof in the 
record as to the improper use of such statistics or of any agree- 
ment among members of the association by concerted action 
to fix prices and to curtail production or otherwise restrain 
trade. The Court then disposed of the cases on the view that 
the sole question presented by the record was whether or not 
the combination of the defendants in the association as actually 
conducted by them had a necessary tendency to cause direct 
and undue restraint of competition in commerce. In the ab- 
sence of proof of an agreement or of concerted action, it was 
held that neither the character of the information gathered by 
the defendants nor the use made of it by them constituted a 
basis for the inference that they had conspired to curtail pro- 
duction or raise prices of commodities shipped in interstate 
commerce. 
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The Court then goes on to say: 


We decide only that trade associations or combinations of persons or 
corporations which openly and fairly gather and disseminate information as 
to the cost of their product, the volume of production, the actual price which 
the product has brought in past transactions, stocks of merchandise on hand, 
approximate cost of transportation from the principal point of shipment to 
the point of consumption as did these defendants and who, as they did, meet 
and discuss such information and statistics without however reaching or 
attempting to reach any agreement or any concerted action with respect to 


prices or production or restraining competition, do not thereby engage in 
unlawful restraint of commerce. 


What will be the effect of these decisions? Governmental 
officers, lawyers and economists all recognize their importance 
to industry. Franklin D. Jones, in his excellent monograph 
on Trade Statistics and Public Policy, asserts that these de- 
cisions “‘ will become a landmark in the history of the anti- 
trust law.” As he points out in his treatise, real benefits can 
enure to the general public from the gathering and dissemina- 
tion of trade statistics. They can be of real value to the small 
manufacturer and distributor, who has not the machinery to 
gather these on his own account. It can give to him effective- 
ness in competition and opportunity even against the larger 
competitor. 

There is an essential difference between capital combinations 
which inevitably have endangered public interest and the co- 
operative action of individuals which can be made to secure 
the public interest. In corporate combinations the individual 
is dominated and subordinated, while in cooperative organiza- 
tions the individual is upheld and protected. It is true that 
collective action has at times been used as a shield for con- 


spiracies against public interest, but as stated in a recent report 
of the Secretary of Commerce: 


Where the objectives of cooperation are to eliminate waste in production 
and distribution, to increase education as to better methods of business, to 
expand research in processes of production, to take collective action in polic- 
ing business ethics, to maintain standards of quality, to secure adequate 
representation of problems before the Government and other economic 
groups and to improve conditions of labor, to negotiate collectively with 
highly organized groups of labor, to prevent unemployment, to supply in- 
formation equally to members and to the public, upon which better judgment 
may be formulated in the conduct of business; then these activities are 
working in public interest. 
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Trade associations properly administered can certainly aid 
in lessening the hardships of unrestrained competition and as 
well eliminate the motive for corporate combinations. It may 
very well be that held to legitimate use and high purpose they 
can be of effective service in attaining the object for which the 
anti-monopoly statutes were enacted. If independent traders 
can operate upon a large scale and secure one another by legal 
methods, then there will be no need for pooling agreements 
or holding companies. 

The Department of Justice has filed petitions for re-hearing 
on both these cases. In these petitions the Government accepts 
as the test for legality of trade association activities, the prin- 
ciple laid down by the Court in its decisions. It asks for a 
reconsideration of these cases only because of the belief that 
the question has not heretofore been adequately presented with 
special reference to certain outstanding facts, which seem to 
bring the case squarely not only within prior decisions of the 
Court, but within the very principle laid down by the Court in 
the Maple Flooring and Cement cases. In other words, the 
purpose of these petitions is not to restate the arguments pre- 
viously made or to challenge the principle upon which the case 
was decided. It is merely to point out facts contained in the 
record which, accepting the principle of the Court’s opinion, 
appear to require a different result. 

The significance of these petitions is not generally realized 
by the bar of the country. They are significant because they 
evidence a decided change in the attitude of the Department of 
Justice towards trade associations and their activities. In this 
change of attitude, however, there is no loss of recognition of 
the fact that manifest evils may result either from an honest 
misinterpretation of these decisions or from a deliberate per- 
version in order to have respectability lent to activities which 
the Court will never countenance. 

In these decisions the Court has indicated certain rights to 
be enjoyed by these associations in their lawful pursuits. At 
the same time, however, it has affirmed the doctrine laid down 
in previous cases in which the abuses involved in the inter- 
change of business data are condemned. These condemna- 
tions include secrecy in the use of information; fraud in the 
compilation of statistical data ; concerted action based upon such 
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data ; distribution of identified information—that it, identifying 
the figures of each competitor; the interchange of quotations 
and other information leading up to sale. While the Court in 
the present cases also condemns these enumerated practices, it 
does permit members to “meet and discuss such information 
and statistics”. The privilege thus granted is particularly 
susceptible of abuse, even though the Court limits it by stating 
that they may do this only provided that they do not reach or 
attempt to reach “any agreement of concerted action with re- 
spect to prices or production, or restricting competition ”’. 

The gentleman’s agreement was perfectly well known to the 
men of the Middle Ages. Four hundred years before Adam 
Smith, members of guilds were meeting and arranging for the 
limitation of competition and the restriction of production. 

Those interested in the development of the trade associations 
as well as officers charged with the duty of enforcing the law 
must be alert to see that association members in the enjoyment 
of their new freedom do not look upon that freedom as a license 
to indulge in the evils at which the law was aimed. In par- 
ticular there must be an avoidance of implied agreements or 
understandings as to prices and production such as character- 
ized the so-called ‘Gary dinners”. The result of those din- 
ners is succinctly stated in the opinion of Judge Buffington in 
the Steel case: * 


Now to our minds the testimony taken as a whole makes the conclusion 
inevitable that the result of these meetings was an understanding about 
prices that was equivalent to an agreement. We have no doubt that among 
those present some silently dissented and went away intending to do what 
they pleased; but many, probably most, of the participants, understood and 
assented to the view that they were under some kind of an obligation to 
adhere to the prices that had been announced or declared as the general sense 
of the meeting. Certainly there was no positive and expressed obligation; 
no formal words of contract were used; but most of those who took part 
in these meetings went away knowing that prices had been named and feeling 
bound to maintain them until they saw good reason to do otherwise, and 
feeling bound to maintain them even then until they had signified to their 
associates their intention to make a change. We cannot doubt that such an 
arrangement or understanding or moral obligation—whatever name may be 
the most appropriate—amounts to a combination or common action forbidden 
by law. The final test, we think, is the object and the effect of the arrange- 


1 223 Fed. 55, 160, affirmed 251 U. S. 417. 
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ment, and both the object and effect were to maintain prices, at least to a 
considerable degree. 


The plea of uncertainty can no longer be taken advantage of 
by trade associations. These decisions have laid down a clear 
definition of their rights, their privileges and their limitations. 
Properly read, these decisions emphasize also that the misuse 
of information to effectuate contracts, agreements or under- 
standings, or any concentrated action through combinations 
which has the necessary tendency to destroy competition 
through price fixing, restriction of production or other similar 
results, is unlawful. 

The course has now been charted. Deviations from the 
course must meet with the natural consequences following upon 
conscious violation of the law. 
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NEW OPPORTUNITIES AND RESPONSIBILITIES OF 
TRADE ASSOCIATIONS AS A RESULT OF 
RECENT UNITED STATES SUPREME 
COURT DECISIONS 


GILBERT H. MONTAGUE 
New York City 


ing so far as the subject of this discourse is concerned. 

Never, since the first enactment of the anti-trust laws 
in 1890 has there been such an attitude of good will, an atti- 
tude of belief, an attitude in favor of taking business at its face 
value, as exists today. If for no other reason than that, this 
conference marks a remarkable period in the whole history of 
the trust problem. The courts, the administration and the pub- 
lic are today more friendly toward trade associations, business 
combinations and business generally than they have been at any 
time since the first anti-trust laws were enacted, nearly a gen- 
eration ago. It is worth while at the outset to note that fact. 

To a very considerable degree, this present era of good feel- 
ing, with all the opportunities and responsibilities that attend 
it, has resulted from the liberal interpretation of the anti-trust 
laws expressed by the Supreme Court last June in the Cement 
and Maple Flooring decisions. I shall not attempt any close 
analysis of those decisions. Very briefly, they involved the 
legality of trade associations gathering information regarding 
stocks on hand, production, sales in past transactions and the 
like, and disseminating that information for the use of their 
members, so that their members, without reaching any agree- 
ment among themselves, but simply applying their independent 
intelligence to the business information conveyed by those 
statistics, could then decide how much they would produce, in 
what markets they would sell, what stocks they would carry on 
hand, and what prices they would charge. 

Intelligence, the Supreme Court declared, is not necessarily 
acrime. Business men who, in the exercise of their sound in- 
dependent judgment, avoid the accumulation of surplus stocks, 
and abstain from ruining one another by cut-throat competi- 
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tion, and intelligently seek to produce, to distribute, and to 
sell, with some rational conformity to the state of the market, 
should not, the Supreme Court held, be treated as criminals. 
Intelligent, rational business conduct, the Supreme Court said, 
does not become a crime, even though it be based upon trade 
information and trade statistics that are gathered and dis- 
seminated by a trade association, and even though such infor- 
mation and statistics tend to stabilize industry, and to bring 
about fairer price levels. 

Of course, now that the Supreme Court has held that that 
was lawful, it is easy to wonder why it should ever have been 
thought to be unlawful. But the reason was—and when I say 
thought to be unlawful I am referring to the attitude of the 
Department of Justice and not that of the courts—the reason 
why the Department of Justice at one time thought that even 
these acts that I have described might be unlawful, was that 
it would have been so easy, in such a gathering and dissemina- 
tion of trade information, to use it as the basis of an unlawful 
agreement or conspiracy in respect to prices. According to 
the Department of Justice, the mere existence of the situation 
which I have described might be sufficient to raise the ques- 
tion as to whether or not such facts did constitute an agreement. 

These Supreme Court decisions, in effect, said merely this— 
that those facts, considered in and by themselves, are not evi- 
dence on which any jury or any court can imply that there is 
an unlawful agreement regarding prices, unless, in addition to 
those facts, further proof can be shown that, having gotten 
that information, the business men in the association actually 
did make some sort of agreement or understanding among 
themselves in respect to prices, sales or production. These 
decisions stand as a landmark in the development of the law 
on this subject, in their broad statements to the effect that busi- 
ness intelligence is not necessarily a crime, and that business 
men, in determining, on their own independent judgment, how 
much they should produce, and when and where they shall 
distribute, and at what prices they shall sell, are not necessarily 
criminals if they use information in respect to general stocks 
on hand, or in respect of past prices, or in respect of the general 
amount of production in their industry, as data on which to 


base their own business policy. 
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The Supreme Court went still farther, and said that even 
though this information, by which the independent intelligence 
of business men was guided, should come to them through co- 
operative action through their trade associations, in collecting 
from each member this essential information, and compiling 
it and sending it or the general results back to its members— 
even though all of that was carried on through the trade asso- 
ciation, if the trade association went no farther than that, it 
was improper for any jury or any court, merely on those facts, 
to imply that there was necessarily any conspiracy or unlawful 
agreement in restraint of trade. 

Ever since he has been in office as Secretary of Commerce, 
Secretary Hoover has stoutly maintained, even when the view 
of the Department of Justice on the law of this subject was 
different from that announced in these decisions by the Supreme 
Court, that trade associations, with their facilities for obtaining 
information of this character, and their ability to transmit it 
promptly to their members, represented the greatest stabilizing 
influence in American industry. In season and out of season, 
Secretary Hoover has absolutely declined to believe that a 
trade association which did merely these things should be 
branded with suspicion of illegality. Repeatedly Secretary 
Hoover has declared that the most efficient agency today avail- 
able for correcting, improving and stabilizing American in- 
dustry is the unofficial action of American business men them- 
selves, working in cooperation with one another, through their 
own trade associations—a contention emphatically confirmed 
and immeasurably fortified by these recent decisions of the 
Supreme Court. 

The enormous possibilities opened by this situation deserve 
attention, because commensurate to the greatness of the oppor- 
tunity is the greatness of the responsibility. As I said at the 
beginning, we happen, at this time, to be in a most unusual 
period of good feeling toward business combinations, toward 
trade associations, and toward business of all sizes—big or 
little—due largely to the attitude of Secretary Hoover and to 
these Supreme Court decisions. The reason why this era is so 
remarkable is that from 1890 until approximately the last year 
or so, there has been well nigh continuous anti-trust agitation, 
and suspicion of business, particularly big business, and a hos- 
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tile attitude toward business combinations, and a belief that 
trade associations were, as Adam Smith, in 1776, described 
meetings of business men— “ chiefly for the purpose of raising 
prices.” 

Business stability, greatly exceeding anything previously 
realized, will soon become a glorious reality, if trade associa- 
tions and business men will sanely utilize all the opportunities 
and scrupulously fulfill all the responsibilities which the 
present situation has created. To do this, it will be necessary 
for trade associations absolutely to keep within the lines estab- 
lished for them in the statements of Secretary Hoover. Secre- 
tary Hoover, when he began, was a voice crying in the wilder- 
ness, in his support of the good faith of trade associations in 
respect of the collection of business statistics. Only so far as 
they keep within these lines will trade associations and busi- 


ness men, functioning through trade associations, be able to 


retain the public confidence and to continue for years to come 
the remarkable era of good feeling which we now have. 

As I look at these Supreme Court decisions, it is not so much 
the opportunity but the responsibility which they have placed 
on trade associations and on business that today impresses me. 
Looking into the future, and seeing how the business cycle 
can be brought under control of society, I can see all the tre- 
mendous social and psychological results which may follow. 
Business can be maintained on present or even better levels, 
peaks of over-speculation can be cut down, valleys of undue 
depression can be filled up, extremes of feast and famine can be 
avoided, and industry can, with reasonable assurance, be stabil- 
ized on fairer price levels. 

These opportunities will all be forfeited, however, unless the 
cautions and the warnings which the Supreme Court in its 
recent decisions reiterated and emphasized are conscientiously 
observed, according to the essential spirit and purpose that 
really underlie our anti-trust laws. These means of dissemin- 
ating information, and enabling business intelligence to be 
brought to bear on the problems of business, do not necessarily 
involve a criminal act. The opportunity for crime is always 
present, and the Sherman Act will continue to be available for 
punishing crime as soon as it occurs. 

Behind every paragraph of these decisions, that possibility 
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rests. Unless these responsibilities are frankly recognized, and 
punctiliously met, they may result in emphatic reversal of the 
present favorable attitude of the courts, the administration and 
the public, and a renewal of the former unsympathetic atti- 
tude of the government toward trade associations, business 
combinations, and business generally, and perhaps a recrudes- 
cence of popular and political anti-trust agitation, with the pos- 
sibility of new drastic legislation by Congress. 
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HOW COMPETITION CAN BE IMPROVED THROUGH 
ASSOCIATION 


WILSON COMPTON 


Secretary and Manager, National Lumber Manufacturers’ Association, 
Washington, D. C. 


OMPETITION, although it may have an exact mean- 
ing in the abstract, has in business practice no descrip- 
tion which is either certain or uniformly acceptable. 

The dictionary, to be sure, defines it in simple language. But 
it does not describe the earmarks by which it may be identified 
when it is encountered in the course of industry and commerce. 

To the public generally, competition suggests something 
about price. To many, a low price appears ipso facto as com- 
petitive and a high price as ipso facto noncompetitive; and 
characterized by any manner and degree of trade restraint and 
monopoly. 

The understanding of competition is by no means uniform, 
even among economists. Still less uniform has it been among 
lawmakers, either federal or state, who have at times attempted 
by one type of legislation, to secure by statute conditions of 
competition which the enforcement of other statutes would 
make physically or economically impracticable. 

Confronted by this somewhat vague and nebulous under- 
standing on the part of its economic advisers and the mutually 
inconsistent enactments of its legislators, it is not to the dis- 
credit of the average public intelligence that it, too, has been 
confused and wavering in its understanding of competition. 

Nevertheless, a few cardinal principles still adhere to the 
average American mind. In the first place, competition is 
considered to be the chief bulwark of the system of economic 
individualism which has characterized American commercial 
and industrial advancement. The second public conception 
of competition is that it means equality of opportunity, in that 
we say that competition should be “ fair”’, “ equal” and “ free”’. 
In the third place, competition as commonly understood means 
that the business competitor be under no compulsion to do the 
will of another or to refrain from following his own inde- 
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pendent judgment. These principles, while of course they do 
not comprise the sum-total conception of competition in its 
varied phases—upon which even economists do not agree— 
do at least offer a few practical and common-sense guides, 
which are safe even though they may not be fundamental. 

In the business man’s ordinary vocabulary, the law of 
“supply and demand” means in practical substance these 
three things: i.e., an equal chance for each competitor, a free 
field with no favors, and nothing to prevent each competitor 
from making any terms which he wishes to make. 

This is competition in abstract. Competition in practice 
is not quite so simple. To use the phrase of Professor Nelson 
of the University of Illinois, in speaking recently of the effect 
of association activities upon competition and price: 


Economists, in formulating the law of supply and demand (which, of course, 
lies at the basis of commercial competition) have made the explicit reserva- 
tion that the law only holds if it is assumed that all interested parties are 
intelligent enough to know their own interest and are able and ready to act 
thereon. Obviously they will not be alive to their interests if they are not 
acquainted with all the conditions affecting the supply of and the demand 
for the particular commodity in which interest is centered. 


This, in substance, means that the working in commercial 
practice of the law of supply and demand requires that compet- 
ing consumers and competing buyers each have comprehensive 
and equal information regarding the facts of both supply and 
of demand, and that each be in a position physically and 
financially to do what his individual judgment directs. 

Cooperation among competitors through trade associations 
can improve competition by making promptly available current 
statistics and trade information. Combination of competing 
units, by merger or consolidation, or in a more limited way 
through joint selling agencies can, in many industries, con- 
siderably improve the physical and financial ability of com- 
petitors to follow the policy which their well-informed judg- 
ment may direct. These are I believe the most important 
improvements in the machinery and practice of competition 
which may be secured through some form of association. 

In many industries ignorant competition, i. e., competition 
uninformed of current conditions of supply and demand, can 
be substantially corrected by the cooperation of competitors, 
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in trade associations, through their statistical exchanges. This 
represents probably the most practical contribution which asso- 
ciations can make toward efficiency in competition and toward 
the elimination of the competitive wastes, which in the long 
run benefit nobody. 

The difference between ignorant and well-informed competi- 
tion may easily, in practice, become the difference between 
fair, free and equal competition and unfair, restricted and 
unequal competition. It is important, however, that this cur- 
rent information be equally available to seller and buyer alike. 
In many industries, the practice has been to confine such in- 
formation to sellers only. Even among the sellers themselves, 
it has not infrequently been restricted in practice to those who 
have contributed their own reports to the current compilation 
of facts for the industry as a whole. 

In the principal industries now, however, such information 
is promptly made available to the public, to the advantage, I 
am convinced, of both buyer and seller. This constructive 
development in trade association policies is due in large part 
to the inspiration and leadership of the Secretary of Commerce, 
Mr. Hoover, who has, in my judgment, done more than any 
other man alive to stimulate forward-looking policies in Ameri- 
can business. 

Only one side, however, of this aid to efficient competition 
has been widely developed. Information regarding produc- 
tion, sales, shipments, wholesale prices and producers’ stocks 
on hand are now available in many industries. But the cor- 
responding information regarding transactions and stocks on 
hand for distributors and consumers is woefully lacking. This 
is indeed the most difficult type of current information to 
secure; and it is as necessary as it is difficult. In only a few 
lines of trade is it available; and in still fewer is it reliable and 
complete. The United States Census is, for most industries, 
the principal source of such information. But its historical 
findings are of little worth to current business conduct. 

Most of this type of current information can be secured only 
by cooperative effort through trade associations representing 
either producers, distributors, or consumers. Now that the 
Supreme Court has removed the barrier of apprehension against 


the collection of trade statistics and their distribution and 
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publication in good faith for the purposes of information, the 
great need in this field lies in two directions: first, that all 
such information be made equally available to buyer and seller ; 
and, second, that the sources of statistical information regard- 
ing distribution and consumption be organized and utilized, 
as have those representing production. 

Out of my observation as an official of one of the largest 
American industrial associations, I am convinced not only that 
such a development is practical, but that it would add greatly 
to the efficiency and equality of competition, promote stability, 
economy and continuity of business and industrial operation, 
and subtract nothing from the incentives to or the rewards 
from free and fair competition. I hope that others on this pro- 
gram will develop this thought, and I shall not further tres- 
pass thereon. 

Next to ignorance of facts, inequality in bargaining power 
and in financial ability, in practice, to choose between going 
into and staying out of the market has been the principal 
deterrent to free, fair and equal competition. Again quoting 
Professor Nelson of Illinois: ‘The greater the development 
of efficiency in bargaining, the nearer is the approach of actual 
competitive conditions to ideal competitive conditions.” 

I can speak more feelingly and, perhaps, with the greatest 
assurance regarding the lumber industry, with whose opera- 
tions | am most familiar. Competition in the lumber industry 
is only illustrative of similar conditions which prevail in other 
basic industries, especially those involving a great number of 
competing units widely distributed geographically. 

There are over thirty thousand saw-mills, large or small, 
now operating in the United States. Numerically, most of 
these are small producers, having no facilities for the distribu- 
tion of their products other than for immediate local consump- 
tion. Probably about one thousand lumber-manufacturing 
companies distribute their own products, in part or whole, 
direct to the retail trade or to the large industrial consumers. 
There are about fifteen hundred wholesale dealers engaged 
in lumber distribution; and a large, but uncertain, number of 
lumber commission men and brokers who do not take title to 
the lumber which they buy, but act only as agent for the 
manufacturer, wholesaler, retailer or consumer. There are not 
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more than ten joint sales organizations or selling agencies 
owned and operated by groups of saw-mills and selling their 
lumber output. All told, therefore, there are perhaps five 
thousand individual agencies or units customarily engaged in 
the wholesale distribution of lumber in the domestic trade of 
the United States. 

Some are big; some, small. Some handle large and well- 
assorted stocks; some, only boards. Some have capital and 
credit; some have neither. Some have knowledge of lumber; 
some do not. Some sell lumber they have already bought; 
some buy lumber they have already sold. Some guarantee 
grades and submit shipments promptly, upon complaint, to 
official inspection; some assume no responsibility, refuse in- 
spection and decline arbitration. Some ship lumber only on 
signed orders; others, who cannot conveniently find a pur- 
chaser before shipment, put their lumber on wheels or in cargo 
on consignment and trust to luck. Some inquire about cus- 
tomers’ credit before shipping; others, after. Some ship 
promptly whatever they have sold; others ship that which has 
not gone up in price. Some refuse cancellation of bona-fide 
orders; others submit, without protest, to indiscriminate can- 
cellations. 

Some carefully ship lumber of published and recognized 
standard grades and sizes; others, a little more; and others, a 
little less.) Some ship mongrel grades and uncertain sizes. 
Some sell uniformly well manufactured lumber, made out of 
good timber and carefully graded; others sell lumber of uni- 
formly poor manufacture, made out of poor timber and not 
graded at all. 

Although in some respects it reminds one of a burlesque, in 
the lumber business this is solemnly called “competition ”’. 
But it clearly lacks many of the earmarks of the right operation 
of the law of supply and demand. Most of the wastes in 
competition in the lumber industry—and I use it simply as 
illustrative of basic industries generally—are due: first, to the 
lack of reliable information, and second, perhaps even more 
important, to the lack of bargaining power, specifically, the 
physical and financial ability at any given time either to go 
into the market or to stay out of it. To this extent, clearly, 
competition is in fact not responsive to the law of supply and 
demand. 
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Really efficient distribution requires financial resources con- 
siderably in excess of those possessed by the vast majority of 
these wholesale selling units. The lumber industry as a whole 
is underfinanced. It is rich in physical property, and poor in 
working capital. At the same time, its working-capital re- 
quirements are rapidly multiplying. Formerly, the railroads 
carried about six weeks’ supply of lumber constantly in transit. 
Retail dealers and consumers anticipated their requirements 
from three to six months ahead. To-day, the railroads carry 
in transit the equivalent of only two weeks’ supply, and the 
retail dealers and consumers practically buy their lumber from 
hand to mouth. Verily, the consumer has backed right up 
to the producer. 

Industries, generally, only three years ago were pleading 
for better car supply and more prompt and rapid transporta- 
tion service. They got both. Assuming that this condition, 
hitherto unprecedented, of superior transportation efficiency is 
nevertheless permanent—as for the obvious general welfare 
we hope it is—one outstanding result in industries generally 
is that producers must carry a vastly larger proportion of the 
unsold stocks which heretofore have been more equally divided 
among producers, distributors and consumers. Under these 
circumstances, producers will be, so to speak, the balance wheels 
of trade. They must be prepared to supply promptly, upon 
demand, large and well-assorted stocks. Their facilities must 
be flexible, and, hence, their working capital ample. 

In many industries maximum efficiency in production is 
secured in plants of comparatively small physical capacity, 
plants which individually are not capable of an output in either 
volume or assortment sufficient to secure maximum economy in 
wholesale distribution. In these industries—and there are 
many in this situation—the economies of relatively small phy- 
sical units of production should be preserved without sacrific- 
ing the obvious economies of the larger scale wholesale dis- 
tribution with its superior flexibility and facilities for service 
to the retail trade and to consumers. 

To a great extent in many industries this result can be most 
economically secured through wholesale distributors. But in 
some industries this can, I believe, be best accomplished by 
means of wholesale selling agencies handling the output of 
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groups of similarly situated producers. In other industries, 
greater economy would result through larger unit control of 
both production and wholesale distribution. The former, in 
substance, is merely cooperative selling. The latter means 
merger and consolidation. 

In industries whose products are completely standardized, 
joint selling agencies would probably find their most promising 
field. In industries producing a wide variety of non-stand- 
ardized commodities or largely dependent upon patents and 
trade-marks, corresponding economies will probably be best 
secured through merger or consolidation. In many industries, 
there will no doubt be a broad field for both. In still other 
industries, the process of integration and consolidation has 
already gone far enough to meet the present-day needs of effi- 
cient distribution and service; and, probably, in some in- 
stances, it has already gone too far, in the sense at least that 
the stimulus to ingenuity and the impulse to improvement have 
been materially retarded. 

In speaking of sales cooperation and consolidations in pro- 
duction and wholesale distribution, I am talking not about 
substitutes for competition but of the improvements in competi- 
tion which will secure in actual practice those conditions of 
bargaining equality and of financial flexibility which character- 
ize free competition in the abstract. Otherwise, in many in- 
dustries at least, we shall merely cling to the barren form of 
competition and lose its practical substance. 

The capacity for intelligent self-control would be streng- 
thened in many industries by wisely-planned financial con- 
solidations in production or wholesale distribution, or both. 
So long as these do not have the effect of substantially impair- 
ing competition to the detriment of public welfare, it is not 
likely that they will be opposed; or, even if opposed, that such 
opposition would be effective either in the courts or in public 
opinion. The basic intent of the anti-trust acts is to secure the 
maintenance of free, fair and equal competition. Such a 
condition is not dependent upon the multiplication of compet- 
ing units. Competition is not fair or free if it is not equal. 
And it cannot be equal between competitors of such widely 
different financial strength, sales facilities, and bargaining 
power as exist to-day in the various industries among the 
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hundreds of thousands of separate individual selling units 
which are constantly besieging the same buyers, seeking the 
same business, in the same markets. 

There is another phase of this problem, which, although in- 
volving directly neither the anti-trust statutes nor their econ- 
omic interpretation, deserves mention. On last Labor Day, 
the Secretary of Labor, Mr. Davis, in a public address in 
Illinois, said: 


The greatest source of unemployment in this country is the overdevelop- 
ment of industry. The fact is that our productive machinery and equipment 
cannot run three hundred days in the year without producing a stock so large 
that it cannot all be sold in this country, nor in any and all other countries. 

Is it not possible to make it legal to do anything which cheapens the cost 
of production, stabilizes the labor conditions, and does not restrict com- 
petition? The thing that people fear in this regard is an increase in price. 

The law says you must not restrict output, but the economic law restricts 
output to the amount which can be sold. 


In this address the Secretary of Labor has suggested that 
the average popular test of competition is the supposed reason- 
ableness or unreasonableness of prices. Accepting that as a 
common-sense criterion, I believe that a great field for the 
improvement of efficiency and economy in industry and com- 
merce has been little more than touched, and that its develop- 
ment along the lines which I have indicated not only will not 
impair competition and the protection to the public which it 
affords, but will make it more equal, more fair, and more free, 
and hence give greater assurance of the maintenance of fair 
prices, and the saving of much of the wastes which characterize 
the misdirected, ignorant and unequal—although free and un- 
restricted—competition which to-day prevails in many of our 
industries. 


[sor] 


STABILIZATION VERSUS COMPETITION IN 
BUSINESS PRACTICE 


ROBERT S. BROOKINGS 


President, Institute of Economics; President, Institute of Government 
Research, Washington, D. C. 


N seeking to develop an effective method of controlling 
] our industrial system we are confronted with the dilemma 
that competition and cooperation, each of which has very 
great and very definite value, are to a large extent inconsistent 
with one another. Competition, we have always been told, is 
the life of trade, the chief incentive to individual efficiency and 
the key to the adjustment of individual effort to social needs. 
On the other hand, it is becoming more and more clear that 
blind competition, as imposed upon industry by the earlier 
interpretations of our anti-trust laws, has been the cause of 
wide fluctuations in supply and demand, productive of ineffi- 
ciency, waste, and unemployment. Our problem is to work 
out some method by which we may obtain the benefits of 
competition with as little as possible of this accompanying dis- 
organization and loss. 

Of the great mass of our business corporations, numbering 
several hundred thousand, only a relatively small portion, 
through some special advantage, are functioning very profit- 
ably. The larger, best managed, and most seasoned corpora- 
tions (such as the United States Steel Corporation and others 
listed in my /udustrial Ownership) are earning only a minimum 
return on investment, and a large minority, nearly one-half 
in number of the corporations, are not only making no profit 
at all, but show deficits with the resultant annual mortality. 

While in a general way we all recognize that there is a great 
risk in business, few of us realize how great this risk is until 
we are confronted with the actual figures; for example: the 
Treasury Department report of corporation income returns 
for the five years from I9Ig to 1923 inclusive, shows that out 
of 1,804,096 reports, 1,030,070 show a profit of $32,141,- 
517,500, while 774,026 show a loss of $11,110,520,462. The 
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loss, in other words, amounted to as much, roughly, as thirty- 
four per cent of the profits. The exact figures for each year 
are as follows: 


Number of | | Number of | 
Year Corporations Profit | Corporations Loss 
209,634 $7,414,624,982| 110,564 $995,546,241 
1920 203,233 6,497,396,863 142,362 | 2,029,423,744 
171,329 3,82 3,261,008 185,158 | 3,878,219,134 
1922 212,535 6,565,610,810) 170,348 2519347701350 
1923 233339 7:340,623,827, 165,594 2,013,534,987 


It will be noted that in a very bad year like 1921, the loss 
was greater than the profit. The exhibit, however, shows that 
over a period of years, good and bad, we must reckon with a 
large average loss under our present industrial system. I 
think I fairly demonstrated in /ndustrial Ownership that the 
most important industries which operate at a profit did not 
average, over a period of five years (good and bad) a profit 
of more than, roughly, 7.75 per cent. If allowance were made 
for the corporations which show deficits the average would 
clearly be much lower than this figure. We have no reports 
of the invested capital of all corporations, but the “fair value”’ 
figures reported for the capital stock tax may be used as a 
substitute. On this basis the net return of all corporations 
for 1922, which was a good year, runs about 534 per cent. 
So we know from sad experience that blind or ignorant com- 
petition has failed to make its reasonable contribution through 
earnings to our national economic needs. 

We are told the remedy for this is such cooperation as is 
practised or proposed by the trade associations, but we are at 
the same time warned that the logical climax of cooperation is 
socialism, which would eliminate the competition essential to 
all progress. 

In order that we may more clearly visualize the underlying 
principles involved in cooperation and competition, I will first 
give an extreme example of each, followed by a survey of our 
industrial situation, in hope of stimulating discussion tending 
to the solution of what I conceive to be one of our most im- 
portant industrial problems. The problem is: how and to 
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what extent can we get maximum value out of both coopera- 
tion and competition and avoid the dangers of each? 

An extreme story of cooperation as it would be told by a 
socialist would probably run about as follows: 

In order to supply the ever-increasing needs and desires of 
modern civilization we have been compelled, through division 
of labor and development of labor-saving devices with expert 
management, progressively to increase production per capita. 
We are told that this process has developed both the machine 
and the worker in this country to a degree of efficiency that 
would supply either directly or by exchange every inhabitant 
with every need and reasonable desire, working less than eight 
hours per day, if there were no idle machines or idle workers. 
We are told that unemployment (idle machines and idle work- 
ers) is not the result of overproduction of certain commodities, 
but the result of underproduction of certain other commodities 
necessary forexchange. Weare told that if we would stabilize 
industry by so regulating supply as to balance with demand, 
our problem would be solved and everyone who is willing 
to work could produce everything he or she needed. 

Of course, to balance supply and demand would involve an 
absolute control of both production and distribution, requiring 
no less authority than that of government. It is the best 
picture which socialists could present, retaining private owner- 
ship with government regulation; but, as it would involve for 
exchange purposes a fixing of prices on all commodities and 
all services, there would probably be under this flattening-out 
process no reward to stimulate further inventions for promo- 
tion of increased production per capita, and the inevitable 
laggard, who would profit by his neighbor’s industry, would 
slow down his production and we would soon find ourselves 
drifting into the unhappy Russian situation. Here we have 
an example of cooperation followed to its logical conclusion. 

We have, on the other hand, in Henry Ford, an outstanding 
demonstration of unlimited competition. Starting about 
twenty-five years ago, with only his genius and energy, he 
has given us the greatest industrial demonstration in the 
history of the world. Paying much the highest wage in the 
world, working entirely from within, concentrating on the one 
problem of increased production per capita, and applying his 
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philosophy of ever-decreasing price to put his product within 
the purchasing power of the greatest number of people, he has 
reduced the unit cost of an automobile so low as to be practically 
beyond competition in all markets of the world, and he has, 
incidentally, accumulated a surplus of over five hundred million 
dollars. Mr. Ford tells us in his book that while he examines 
every automobile that appears on the market, he never gives a 
moment’s thought to the business methods of a competitor, as 
that would be robbing his own of just that much time. 

Between this remarkable demonstration of unlimited com- 
petition and the hypothetical case of complete cooperation, we 
have to deal with a condition. Having in mind that we cannot 
distribute among the people more than we produce, maximum 
production per capita must be our goal, and the Ford demon- 
stration is the last word in this direction. He tells us in his 
book that in the four years (1908 to 1911) he increased produc- 
tion per capita about three hundred per cent, producing in 
1908, 6,000 machines with 1,900 men, and in I9II nearly 35,- 
000 with 4,100 men. While we may hope that we have not 
exhausted in Mr. Ford our national genius for industrial 
efficiency, we can hardly develop an industrial policy based 
upon his remarkable showing. As we cannot produce Henry 
Fords and are dealing with a condition, our problem then is 
with the great mass of our going corporations. Briefly re- 
stated, it is: how and in what degree may we avail ourselves 
of stabilization by cooperation and yet avoid the danger of 
lessened competition? The answer is difficult, but it would 
seem that the plan or policy best worth trying is the substitu- 
tion of efficient enlightened competition for the wastes of 
ignorant competition and unfair practices, and the respon- 
sibility for this service must rest with the trade associations. 

The cure for blind or ignorant competition is the assembling 
and dissemination of reliable statistics covering capacity, pro- 
duction, stocks, sales and prices. This information, to serve 
its maximum purpose, should be as current as possible and 
given the widest publicity for the intelligent guidance of pro- 
ducer, dealer and consumer. Research activities are sacred 
as the source of that efficiency which insures the reward of 
service and stimulates competition. When the public (pro- 
ducer, dealer and consumer) all act upon the same informa- 
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tion, stabilization must follow and the wasteful spread between 
supply and demand be diminished. 

I have found a wide difference of opinion among the in- 
dustries as to whether or not such statistics as specifically apply 
to supply and demand, for the sake of completeness and re- 
liability, should be best secured by the government or by the 
trade associations. On the one hand, it is said that these statis- 
tics to be of value should be complete and, therefore, include 
the entire industry (in and out of the trade association) and 
secured under penalty which only government can exact. 
Upon the other hand, many seem to feel that the trade associa- 
tions can do this work much more efficiently themselves and 
that, as the anti-trust laws have by the recent decisions become 
more clearly defined, few important producers will remain 
outside of the associations. I am told that many of the trade 
associations, ignoring their own best interests, have failed to 
observe the publicity urgently recommended in the past both 
by Secretary Hoover and the United States Chamber of Com- 
merce, and such as is now required by the recent Supreme Court 
decisions in the Cement and Maple Flooring cases. 

The overwhelming interest of the public is increased pro- 
duction per capita, and what we now need is a decision of the 
Supreme Court to the effect that any consolidation or aggrega- 
tion of interests which clearly promotes this end and does not 
tend to create a monopoly should be encouraged and not dis- 
couraged by the Federal Trade Commission as was the case in 
certain recent proposed steel consolidations. The Secretary 
of Agriculture has just recently reported as the result of his 
thorough investigation of the meat-packing industry, an in- 
vestigation occasioned by the purchase of Morris and Comp- 
any by Armour and Company which consolidated about twenty- 
five per cent of the packing business in Armour and Company’s 
hands, that there was no evidence of lessened competition as a 
result of said purchase, and there was every evidence of 
Armour and Company’s improved efficiency, which was clearly 
in the public interest. A certain degree of foreign competition 
might give us the stimulus of the world’s efficiency and act as 
a wholesome restraint upon the tendency towards a closed or 
artificially sustained home market. We must, of course, main- 


tain a sufficient tariff to protect our national economic policy 
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of a high wage which with resultant efficiency is the best 
method for an equitable distribution of our wealth among the 
workers. We are told, however, that many of our tariff 
schedules are unnecessarily high for this purpose and simply 
act as a temptation to lessened competition. 

It is argued by many manufacturers, and it is my own ex- 
perience, that ignorant competition is one of the most demoral- 
izing influences in industry. It seems as though a new element 
of this kind is born as fast as one expires (frequently on the 
wreckage of the old) and the large accumulation of capital in 
this country enhances this menace. With fair returns only on 
capital and the usual surplus capacity given wide publicity, the 
opportunity of a certain class of promoters to exploit the eager- 
ness of capital for investment will be curtailed. 

The United States Chamber of Commerce by referendum 
has evolved a code of business ethics for which the trade asso- 
ciations can well afford to stand sponsor. Unfair practices 
which are penalized by the anti-trust laws have no place in the 
limelight and the trade associations are in the best possible 
position to discover and give them publicity. So long as the 
individual methods of efficiency with resultant quality and 
cost are held inviolate, I know of no industrial information re- 
garding past transactions which may not be given the widest 
publicity without lessening the opportunity of efficiency or the 
reward which stimulates competition. 
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STABILIZING BUSINESS 


FRANKLIN D. JONES 


Counsellor at Law, Washington, D. C. 


HE stabilization of business conditions is an ideal which 
probably can never be realized. With so sensitive, so 
vast and so dynamic an organization as that of Amer- 

ican industry and commerce always in a state of flux, such a 
thing as stability seems impossible of attainment. Factors 
such as the weather, strikes, wars, the invention of substitutes, 
competition between industries, public sentiment, legislation 
and the like, react on both supply and demand in far-reaching 
and uncontrollable ways. Fluctuations, risks and uncertain- 
ties will always be present. 

Moreover, the strongest forces for stabilization can not 
safely be utilized. Public policy will not permit the control 
of the market by individuals through monopoly or otherwise 
The experiences of the English people for five centuries or 
more with monopolies in many forms, the unhappy experience 
of the American colonist with some of these monopolies whose 
influence contributed in no small measure to the American 
Revolution, created in our nation so deep-seated a hostility 
toward monopoly that several of our states in their first con- 
stitutions declared monopolies to be odious and contrary to 
the spirit of a free government. Numerous experiments in the 
past centuries have demonstrated conclusively that the placing 
of power to control the market in private hands leads to ex- 
ploitation of the public rather than to a sound stabilization of 
business. 

Nor is the control of the market by direct action of the gov- 
ernment practicable. Demand can not be successfully regu- 
lated by governmental order except, possibly, in times of war. 
The regulation of production by the federal government is im- 
possible without a complete change in our form of constitu- 
tional government. Moreover, no government or commission 
would have either the knowledge or the ability to regulate 
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efficiently the production of the innumerable commodities sold 
in our markets. While it may at some time in the future be- 
come necessary to apply such governmental control to a few 
basic natural resources, its application to industries generally 
would result in paralyzation rather than stabilization. 

Since the control of the market either by individuals or by 
the government is obviously against that sound public policy 
which demands a system of free, fair competition, largely self- 
regulating in its operation, means for steadying the market 
must be found which will not infringe upon that public policy 
as expressed in our statute books. The competitive system, if 
it is to work efficiently, must have two factors always present: 
(1) a free unrestricted market, and (2) a body of independent 
sellers and buyers fully informed as to existing conditions in 
that market. 

As to the first factor, the government has for years directed 
its efforts toward keeping the markets free from unreasonable 
restraints. Irresistible economic conditions have tended to 
aid such efforts. The firm establishment of the rights of 
liberty and property, the tremendous development of the in- 
strumentalities of trade, such as transportation, communication, 
machinery, banking and credit; new forms of business organi- 
zation such as the corporation, the standardization of weights, 
measures and products; marvelous contributions of science 
in the development of inventions and substitutes; new selling 
methods, such as national advertising; and the existence of a 
strong government protecting traders against many of the 
former risks of trade have made competition a more virile force 
which often nullifies local efforts to restrict the market. And I 
say this despite the contrary influence exerted by the growth 
of large-scale business enterprises. 

While the average business man does not recognize the fact, 
it is nevertheless true that our laws in so far as they discourage 
these restraints upon the freedom of the markets in the form 
of trade wars between organized groups of industry and the 
use of boycotts, black-lists and many other forms of coercion 
through combined action, and restrict the use of fraudulent and 
unfair methods of competition, have tended to stabilize the 
conduct of business in this country. Where the ambition to 
seize industrial power, to coerce competitors, or to exploit the 
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public has been the motive behind any effort to control the 
market, I believe most men admit that the government should 
rigorously punish such efforts. 

But how about the situation where the motive is merely self- 
protection? I believe a person who studies the history of pools, 
price-fixing agreements and agreements to restrict production 
will find that in a majority of cases they originate from the 
desire of members of an industry to save themselves from busi- 
ness disaster. Overproduction—a malajustment of supply and 
demand, often forcing the price of goods far below the cost of 
production and producing conditions of utmost instability— 
has placed business men in a position in one industry after 
another where they faced financial ruin, and the loss of a work 
of a lifetime. When men are faced with such a situation, it 
is very hard for human nature to resist the temptation to avoid 
disaster by the use of methods in violation of the law. 

I grant that such agreements usually degenerate into efforts 
to exploit the public. I believe firmly in the laws which punish 
any such efforts by individuals to control price or production, 
regardless of the motive behind their action, but when an 
economic system frequently operates to threaten an entire in- 
dustry with ruin, efficient and inefficient producer alike, and 
creates conditions which inevitably cause men to break the law, 
there is a serious defect which demands relief, if this can be 
accomplished without infringing in any way upon the rights 
of the public. 

That defect is explained partly at least by the fact that the 
second essential to a proper functioning of the competitive sys- 
tem, i. e., a body of sellers and buyers fully informed as to ex- 
isting conditions in the market, exists in few if any industries. 
In fact while economic conditions have combined to weaken 
efforts designed to restrict the freedom of our markets, the ex- 
pansion of competition from a local to a national, and some- 
times international, basis has made it increasingly difficult for 
buyers and sellers to secure accurate, comprehensive informa- 
tion as to basic conditions in their industries. A manufacturer 
who before the Civil War served a local territory, the needs of 
which he intimately knew, now supplies a vastly greater terri- 
tory and faces the competition of many newcomers in his local 
market. The factors affecting his business are increased in 

[600] 


| 
| 


No. 4] BUSINESS STATISTICS AND STABILIZATION 49 


number, his risks are greater, but his ability to procure prompt 
reliable information as to the underlying facts which affect 
and control his business is lessened. This fact has a far greater 
significance when applied to industries as a whole. Is it not 
reasonable to assume that the successful functioning of a demo- 
cratic, individualistic system of industry is as dependent upon a 
well informed membership as is a democratic form of govern- 
ment on an intelligent electorate? 

A fully informed body of buyers and sellers in any market 
will act more wisely and more uniformly than would a similar 
group of men supplied with rumors, misrepresentations, and 
partial truths mixed with real facts. The government has long 
since recognized the need for accurate information in the agri- 
cultural markets and spends huge sums annually for a nation- 
wide reporting system, using the telegraph, the radio and every 
available agency to keep buyers and sellers alike accurately in- 
formed of daily changes in the market. It is recognized that 
these government statistics have a steadying influence. Does 
the competitive system, does the law of supply and demand 
work differently in this respect in agriculture than in industry? 
The efficient operation as well as the permanence of the com- 
petitive system depends in no small measure on the adoption 
by the government of a constructive policy directed toward the 
encouragement of the widest possible publicity regarding con- 
ditions, not in the form of opinions, but in the form of statis- 
tical facts upon which business men can make their own in- 
dividual decisions. Secretary Hoover with his characteristic 
vision has done everything within his power to encourage the 
widespread dissemination of business facts within industries, 
but the government has neither the quick-acting machinery 
nor funds to afford much assistance. Accuracy and timeliness 
are essential to business statistics if they are to have real value. 
The recent decisions of the Supreme Court, legalizing the col- 
lection and dissemination of business statistics by trade organi- 
zations, have freed business from the fear of prosecution, and 
at least made possible the existence of an intelligent, fully in- 
formed, as well as an unrestricted market. If the leaders of 
American business can convince their less progressive competi- 
tors of the value of business statistics, a new, steadying factor 


will have been injected into the competitive system. 
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Some of the forms of statistics which, if they are available 
to all buyers and sellers within a market, have a tendency to 
stabilize market conditions may be summarized as follows: 

First: annual statistics which show the productive capacity 
and the production of every important industry would be help- 
ful. Such data could be best compiled by the government and 
the expense should not be prohibitive. If information of this 
character received wide publicity among business men, bankers 
and investors, it might tend to retard the construction of plants 
far in excess of those needed to supply the demand. Such a 
condition in an industry is unhealthy from an economic stand- 
point. It results in loss of capital, depression of the wages of 
labor and chaotic conditions generally which react to the 
prejudice of the best interests of the whole country. If busi- 
ness men knew the productive capacity of their industry was 
outgrowing the demand, they would hesitate before building 
new plants. If bankers had available similar accurate infor- 
mation they would be cautious in loaning money for new con- 
struction in an industry already overbuilt. If investors pos- 
sessed the facts they would be more wary in placing their funds 
in such an industry. While business men, bankers and inves- 
tors would undoubtedly, as they always have, make mistakes 
of judgment, such facts, if generally known, should have a 
tendency to direct the capital of the nation away from the over- 
built industries into the healthy ones where it would be put 
to more productive and profitable uses. To the extent they 
had such an effect, such statistics would tend to prevent the 
most serious condition producing instability in any industry. 

Second: statistics showing the current conditions of supply 
and demand are of great value. A number of industries are 
already successfully compiling such information. Such data, 
if compiled daily, weekly or monthly, in every case as quickly 
as the particular conditions of each industry will warrant, 
probably reflect actual market conditions with reasonable ac- 
curacy. Such information must be timely if it is to help the 
business men ward off conditions disrupting the stability of the 
market. On the supply side, figures showing stocks on hand 
at the beginning of the reporting period, the production during 
such period, less the shipments made, not only accurately fix 


the visible supply outside of that in course of distribution, but 
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also measure from period to period the increase or decrease of 
the supply. Information showing stocks in the hands of dis- 
tributors if it were practical to compile it would add greatly 
to the value of this other information. On the demand side, 
the unfilled orders at the beginning of the reporting period, 
the sales during such period, less the shipments made, give a 
reasonably accurate measure of the demand. If buyers and 
sellers do not have timely information as to market trends, an 
oversupply or a shortage can creep upon the industry before the 
majority of the traders have anything other than a suspicion 
of its approach, but when the market breaks on the facts be- 
coming known, it is to be expected that sudden panicky action 
by buyers and sellers, striving to protect themselves against 
loss, will cause violent fluctuations in price upward or down- 
ward. With current, accurate information as to present con- 
ditions, business men, as a whole, can plan more intelligently 
for the future. It seems to me that with the full facts avail- 
able to these great adverse groups in every market, the reac- 
tions of both are certain to be more intelligent and more sensi- 
tive to conditions as they develop. Accurate knowledge will 
bring prompt action both by buyers and sellers to protect their 
positions. For example—if these basic facts show stocks piling 
up, buyers will be slow to purchase at existing price levels, and 
producers will tend to reduce their production before prices go 
below cost. If they show a tendency toward a shortage, buyers 
will begin to offer higher prices and production will be stimu- 
lated. Overproduction and underproduction, with their violent 
economic effects, can hardly be prevented unless business men 
have the knowledge of general conditions in the industry which 
are at the very moment at work to cause them. 

Statistics of the kind mentioned may also aid in detecting 
artificial conditions which induce overproduction. Unfor- 
tunately, in many industries in the United States, an accepted 
order is not considered a binding contract. Asa result buyers 
to be certain of a supply may place orders far beyond their re- 
quirements with different manufacturers, knowing that they 
can cancel with impunity. A single manufacturer receiving a 
heavy increase in orders during a period of approaching short- 
age may feel that it is due to the efficiency of his selling force, 


but when he finds such a condition to be common to the indus- 
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try, he is very apt to analyze such conditions to determine 
whether such a demand is real or artificial. More than one 
industry operating without such information has suffered 
severely from cancellations in recent years. After the statis- 
tics of an industry have been compiled for a few years, would 
not an artificial demand of this character be easily detected? 

It must be recognized that no individual can safely take 
the conditions in his own organization as typical of the entire 
industry. If the volume of the trade in his industry is falling 
off, while his own business is increasing, is there any sound 
reason why he should not know that fact tc safeguard himself 
against undue optimism? If on the other hand the volume of 
trade in the industry is increasing, while his own business is 
standing still, is he not entitled to know that his sales organi- 
zation is not keeping pace with the industry? If the reports 
for the entire industry show a tendency toward smaller orders, 
is he not entitled to the benefit of this warning? 

If on the other hand supplies are increasing, will not the 
buyer be closer in making his purchases? If other buyers are 
reducing the size of their orders, will he not be more cautious 
in making his purchases? If there are signs of a shortage, will 
he not offer inducements to get deliveries, which will tend to 
bring in new production, rather than let a situation develop 
where he may have to pay panic prices? In fact, will he not 
be protected from all forms of misrepresentation as to the 
actual state of the supply? By substituting for misrepre- 
sentation and ignorance, exact, accurate information, uncer- 
tainty and risk must be lessened, and the reaction of intelligent 
business men to such information without any combinations or 
conspiracies will automatically tend to stabilize conditions and 
to hold fluctuations within closer limits. 

Not only does such information tend to bring about an 
equalization of the supply and demand during the customary 
period of production and distribution; it may also if suffi- 
ciently detailed make the current supply more responsive to the 
existing demand. Compilations of existing conditions in the 
many local markets will advise sellers of the markets where 
shortages exist and high prices prevail, automatically causing 
the movement of the supply to such markets, thus tending to 
stabilize prices throughout the country. In asomewhat similar 
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way in an industry where various grades and sizes are manu- 
factured, if statistics show stocks of one grade piling up while 
stocks of other grades are becoming short, surely the intelli- 
gent manufacturer will enlarge his production of the grade in 
demand, and lessen the production of the grade of which there 
is an oversupply. Thus the different grades and sizes will be 
kept in a more normal relationship, and the prices instead of 
violently fluctuating will more closely reflect the real difference 
in value between the different grades and sizes. 

Third: widespread knowledge as to costs among manufac- 
turers in an industry, secured by a confidential exchange of 
cost data through some agency such as their trade association, 
likewise has a steadying influence. The larger business con- 
cern takes into account two factors in making its price policy— 
first, the existing conditions of supply and demand, and sec- 
ond, the cost of producing the article. Theoretically under the 
competitive system all men in fixing their prices consider the 
cost of the article. Practically there are thousands of business 
men who have no cost systems, and who can only vaguely ap- 
proximate their costs. They often sell below cost without 
knowing it, but their competition sometimes has a disastrous 
effect upon an entire industry. A number of American indus- 
tries in recent years have adopted uniform cost-accounting sys- 
tems, and are compiling statistics showing without identifica- 
tion, the individual detailed costs of their members. Such 
information has a stabilizing effect on the market. In the first 
place it tends to bring prices into closer relation to actual costs 
of production; it makes available to the small concern, which 
can not afford to maintain a cost system or which operates in 
ignorance of its own cost, a gauge of the average cost of pro- 
duction in the industry, which very probably is below his own 
cost of production. As no business man will knowingly sell 
below cost, unless market conditions compel it, knowledge as to 
the costs of many competitors will tend to cause him to en- 
deavor to secure prices approaching the average cost of produc- 
tion inthe industry. The education of this class of competitors 
tends to reduce price competition based on total ignorance of 
costs—competition which is not based upon efficiency. It is 
a competition of efficiency the competitive system is designed to 
foster, rather than the type of competition which has often 
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caused an entire industry to operate below cost of production— 
a condition which inevitably tends toward monopoly or leads 
to the adoption of devices in violation of the law to correct it. 
The concerns which operate in total ignorance of their costs 
are an unhealthy factor in their industry, and their operations 
weaken rather than strengthen the competitive system. 

In the second place, detailed cost statistics tend toward 
greater efficiency in individual competition. A detailed com- 
parison by one concern, of its costs with the costs of competitors, 
often reveals items in the costs which are greatly out of line 
with the costs of most of its competitors. If a business man by 
comparison finds his delivery costs, his machinery perform- 
ance, or his overhead unduly large as compared with that of 
his competitors, is it not probable that he will try to correct 
this condition? As business men strive to reduce such items, 
there will of course be a tendency for such costs to become uni- 
form, but the tendency is toward reduced costs, which ulti- 
mately will be reflected in more uniform but lower prices to 
the public. A tendency toward stabilization in price result- 
ing solely from the increased efficiency of members of an in- 
dustry, is thoroughly in keeping with the spirit and purpose 
of the competitive system. Such statistics in the course of a 
few years may likewise afford an accurate test of the efficiency 
of large and small units in business. There have been many 
claims as to the relative efficiency of large and small-scale 
business enterprises. A number of business men, both in man- 
ufacture and distribution, with whom I have talked in recent 
years, firmly believe that in their industry there is a point of 
maximum efficiency so far as the size of business and its profit- 
ableness are concerned. The huge concern with heavy over- 
head faces peculiar and difficult problems. A study of the 
costs of the units of different size in industries, of the relation 
of overhead to total costs, of the earning ratio to the capital 
invested, for a period of years, might develop the most valu- 
able information as to the relative efficiency of units of differ- 
ent sizes in an industry. While the conditions in each indus- 
try would no doubt produce different results, a comprehensive 
study of the facts, which would even approximately determine 
in each industry the size of unit which had proved to be most 
profitable, would be most helpful. If it disclosed that very 
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large units approaching a monopoly were inefficient and costly, 
as contrasted with smaller units, the merger movement and 
monopolies would be more effectively discouraged by the 
natural action of business men in seeking the most productive 
form for their investments than by any federal statutes. 

The compilation of business facts of the type mentioned, for 
many industries, would in the course of years produce a veri- 
table mine of information for study by economists and business 
men. The fundamental factors entering into our so-called 
business cycles might be conclusively determined so that the 
basic reactions most harmful to business could be lessened, and 
the operation of business as a whole greatly stabilized. Is it 
not probable likewise that the development of a great fund of 
information of this character might enable economists and busi- 
ness men to work out the basic principles underlying the opera- 
tion of particular industries as well as to demonstrate prin- 
ciples tending to bring about a most efficient operation of in- 
dividual enterprises? 

In the violent upheavals of war times when economic con- 
ditions are abnormal, statistics of the kind I have enumerated 
would be especially valuable to industry. They furnish a 
sound basis for governmental action in programs for price- 
fixing, allocation of contracts, determination of priorities and 
the innumerable acts of the government which vitally affect 
business during the war. They make possible a quick coor- 
dination of industrial and governmental effort, lessening the 
uncertainties which create panicky conditions, injurious to busi- 
ness and the public interest alike. Without such information 
industries face disaster as did more than one industry during 
the world war when it did not have facts available to enable 
an intelligent cooperation on the part of government officials, 
who under the pressure of war needs had to act arbitrarily in 
the absence of authentic information. 

The trade associations of the country supply a great nation- 
wide machinery for the collection and publication of business 
statistics. The recent decisions of the Supreme Court have 
offered the fair opportunity to business organizations of the 
country to secure all of the benefits which can flow from a 
legitimate use of business data of this kind. Our trade asso- 
ciations have an economic importance which is but little appre- 
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ciated by the public. They are powerful agencies, either for 
good or for evil. Their proper use of trade statistics ought to 
have a constructive and stabilizing influence upon industries 
generally. The misuse of such information could have very 
mischievous consequences. If great organized groups com- 
pile such information for their own confidential use, or if they 
suppress information which should be published, or publish 
false information to affect the market, or if they use such in- 
formation merely for the purpose of enabling them more effec- 
tively to restrict production, or control prices through agree- 
ment or other artificial devices to control the market, conditions 
will ultimately become much worse than they have been in the 
past, for when private groups or the government authorities 
endeavor artificially to control the markets the results are 
usually disastrous. The composite intelligence of all buyers 
and sellers in every market, acting individually and with ac- 
curate information, is the only safe regulator. 

The Supreme Court has wisely laid down these safeguards 
to prevent abuses. If the business organizations of the nation 
comply in good faith with the rules promulgated by that tri- 
bunal, a great steadying factor will have been injected into 
American industry and commerce, and the competitive system 
will be functioning on the sound basis which ought to give it 
permanence. 
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THE GOVERNMENT’S FUNCTION IN COLLECTING 
BUSINESS INFORMATION 


FRANCIS WALKER 


Chief Economist, Federal Trade Commission, Washington, D. C. 


HE poet, Goethe, who was also a public official, is re- 

ported to have said, “Statistics govern the world.”’* 

Poetic license doubtless permits such hyperbole, but in 

any event for the proper conduct of both public and private 
business to-day, statistics are an indispensable aid. 

The business information which is intended to be discussed 
in this connection is primarily statistical information, which is 
at the basis of modern industry and commerce. Much im- 
portant business information which is of a purely commercial 
character cannot, of course, be reduced to numbers, but the 
tendency is to substitute in an ever-increasing degree, accurate 
quantitative statements for vague and often misleading gen- 
eralities. 


Importance of Business Information 


The need of business men for such business information is not 
likely to be questioned. The information that is specially im- 
portant to consider at this time is the statistical information 
that is needed intelligently to plan business operations. Par- 
ticularly necessary are the data that show the current and 
prospective conditions of supply and demand in particular lines 
of business, and the general conditions of credit and of com- 
mercial activity. As business enterprises extend their markets 
and diversify their operations the need of reliable information 
becomes increasingly greater. 

When the wide scope of modern legislative and administra- 
tive activity is considered, it will be readily understood that 
the Government also needs a great deal of business information. 
This situation is due also to the complex development of our 
economic life, and is found, of course, in all civilized coun- 
tries. The economic policy of the United States Government, 
as shown by its laws, is to maintain the competitive system, 

1 North, Seventy-five Years Progress in Statistics (1914), p. 6. 
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whereby opportunity is offered to individual enterprise freely 
to engage in business, and to promote and encourage healthy 
business enterprise. For these purposes, especially, the Gov- 
ernment needs business information. 

Differences of opinion and of interest exist, of course, with 
respect to the particular kinds of information to be collected 
and published, either by the Government or by business organi- 
zations, but the importance and value of such information gen- 
erally has been learned by experience and is proved by the 
unanimous testimony of those who have studied the matter. 
The best proof is found perhaps in this testimony, and | shall 
take the liberty of quoting a few typical statements. 

For the opinion of Congress it is necessary to turn to legis- 
lation, and ample expressions of its collective opinion are 
found in the laws establishing the extensive statistical work 
of the Government and in the appropriations made from year 
to year for such work. A recent Congressional Commission— 
the Joint Commission of Agricultural Inquiry’ 
following opinions: 


expressed the 


Permanent solutions of the problems of distribution must come as a result 
of a higher standard of knowledge and ability on the part of producers, 
manufacturers, transporters, storers, and distributors, and a more enlight- 
ened recognition of their obligations to the public. 


Governmental agencies should cooperate with producers, trade and labor 
organizations, and with each other to secure more accurate and current 


statistical data of production, prices, movement and consumption of com- 
modities. .. . 


The present Secretary of Commerce in the introduction to 
a recent report of the Department of Commerce on Trade Asso- 
ciation Activities makes the following statement: 


Fundamentally it is impossible for business men to form those vital judg- 
ments as to their future course of action in the wise and safe direction of 
their activities unless they are informed as to the changing currents of pro- 
duction and consumption, not only in their own lines but also in other lines 
of business, which indicate broader currents of economic life. The only 
criteria are statistics, and if industry is to march with reasonable profits 
instead of undergoing fits of famine and feast, if employment is to be held 
constant and not subjected to vast waves of hardship, there must be ade- 


1 Report, Part IV. Marketing and Distribution (1922), p. 12. 
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quate statistical service. Whether these services are to be maintained by the 
Government or by trade associations, they must be maintained if we are to 
have an orderly economic life. 


The Federal Trade Commission in its annual report for the 
fiscal year 1915-16, referring to certain of its activities in this 
direction, said: 


While the Commission believes that great advantages to the public gen- 
erally, to the Government, and to the industries directly involved will even- 
tually be obtained by comprehensive statistics of current operations regard- 
ing commercial and financial conditions, whether considered by industries or 
by other methods of grouping (without showing the results of individual 
concerns) nevertheless, any steps toward this goal should be taken gradually 
and only after careful consideration. 

The Commission wished at the very beginning to emphasize especially the 
advantages which would accrue to the business world by a better knowledge 
of industrial conditions and business results, and, in general, these can be 
best shown by statistics of particular industries.1 


The Report of the Committee on Trade Associations of the 
Chamber of Commerce of the United States? made the follow- 
ing statement: 


If the economic welfare of the community as a whole is to be maintained, 
if labor is to be steadily employed, if trade is to go on, if business is to 
expand, if money is to circulate freely, if the general credit structure is to 
be maintained, then every business enterprise which has a proper place in 
the community must have the fullest and most definite information on the 
subject of production, markets, and prices. 


Summarizing the preceding discussion, the Committee believes that trust- 
worthy information concerning capacity, production, stocks, sales, and prices 
is essential to the effective operation of industry and trade under competitive 
conditions. 


The National Industrial Conference Board, an important 
organization of manufacturing and other business interests, 
in a very recent treatise on trade associations, says: * 


1 Annual Report of the Federal Trade Commission for the year ended June 
30, 1916, pp. 16-17. Cf. Annual Report for the year ended June 30, 1920, 
p. 26. 

2 Chamber of Commerce of the United States of America, Referendum on 
the Report of the Committee on Trade Associations (February 26, 1923), 
pp. 8, 12. 

8 National Industrial Conference Board, Trade Associations, Their 
Economic Significance and Legal Status (1925), pp. 114-5. 
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It is futile to assume that the men who direct the production and distribu- 
tion of goods in the modern industrial system can reach sound judgments 
and pursue wise policies on the basis of intuition, even when reinforced by 
such market facts as are generally available to them as individual enter- 
prises. Under such conditions, particularly when producers and dealers are 
scattered over wide territory and numerous small concerns contribute to the 
aggregate service of the business, it is often difficult to avert industrial chaos, 
Only knowledge, based on ascertained facts, provides a sure foundation for 
the adequate regulation of business affairs in the complex organism which 
to-day serves the material needs of the community. Such knowledge is 
essential to the effective operation of competitive forces. 


Such illustrations of authoritative opinion could be indefi- 
nitely multiplied, but they would merely confirm the statements 
just quoted. 


Business Information Furnished by the Government 


The United States Government has generally pursued a 
progressive policy in the collection of business information. 
A French economist, Moreau de Jonnés, is quoted as saying— 


The United States presents in its history a phenomenon which has no 
parallel. It is that of a people who instituted the statistics of their country 
on the very day when they formed their government, and who regulated in 
the same instrument the census of their citizens, their civil and political rights 
and the destinies of the country. 


Although this praise is exaggerated, it contains an element 
of truth. Probably the first important business statistics of 
the Federal Government were based on the treasury operations 
with respect to public finance. Import and excise duties and 
Government loans from the very beginning required the com- 
pilation of such statements.” The Census related originally to 
population, and did not include data on agriculture until 1820, 
nor on manufactures until 1840.* In fact in the United States, 
as elsewhere, statistics very often developed as a by-product of 
some administrative activity. Statistics resulting from some 
of the varied administrative activities of the Treasury Depart- 
ment have already been referred to. The statistics of the 


1 Wells, D. A., The First Century of the Republic, p. 147, footnote. 
2A report on The State of the Finances relating to public debt, coin and 
paper money was first issued in 1800. Bureau of Efficiency, Report on the 
statistical work of the United States Government (1922), p. 184. 
8 North, Seventy-five Years Progress in Statistics, p. 11. 
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Census and certain other offices however, were largely devel- 
oped for the purpose of furnishing business information. 

The Census became an extensive source of business informa- 
tion particularly with the Census of 1880, which was organized 
on a comprehensive plan for surveying the economic conditions 
of the nation. Recently its statistical activities have been con- 
siderably extended for the collection of current business infor- 
mation. In the Department of Agriculture extensive business 
information relating to crops and to the prices of agricultural 
products is compiled, and most of this work is the result of 
steady development. Parallel with this has been the growth 
of mineral statistics collected by the Interior Department and 
statistics of prices and wages collected by the Labor Depart- 
ment. 

The Interstate Commerce Commission, established in 1887, 
gradually perfected a plan for comprehensive statistical re- 
ports as to both finance and traffic with respect to the railroads 
of the country. These data have a more or less intimate con- 
nection with the administrative functions of the Commission. 
So also the establishment of the Federal Reserve Board has 
led to another important development of business statistics for 
administrative use. 

The foregoing statement only faintly suggests the time- 
honored and varied statistical activities of the Government. 
Merely to enumerate, moreover, the principal kinds of statis- 
tics furnished would require more time than is available for 
this discussion. But it may be worth while to consider a few 
cases in more detail. 

The Census in its traditional work is fairly well known. The 
data on manufactures, agriculture and mining, are voluminous 
and fundamental, not only for any inventory of the national 
wealth and income, but also for many other aspects of our 
economic life. Much of this is now published oftener than for 
decennial periods. Thus the Census of Manufactures is taken 
biennially. Since 1921 the Census has undertaken the collec- 
tion of a great variety of statistical data concerning current 
business, partly by original compilation of returns of particu- 
lar enterprises, partly by receiving and publishing trade asso- 
ciation compilations and partly by compiling already published 
data from a variety of public and private sources. These data 
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are published in the Monthly Survey of Current Business, 
which contains a great array of industrial and business indexes 
(over 1,000) relating to many commodities, such as indexes 
of production, stocks, orders, imports and exports.’ 

Comparable with the Census statistics in interest to the busi- 
ness man are those of the Federal Reserve Board. The essen- 
tial function of the Federal Reserve Board is to provide gov- 
ernmental guaranties for sound banking methods in a system 
of free competition in banking. For effecting this result the 
Federal Reserve Board must have the best information avail- 
able as to business conditions. Its chief activity in regulating 
banking policy is in its power to review and determine the dis- 
count rate of the Federal Reserve banks. The main basis for 
determining credit conditions, upon which this rate depends, 
are (1) the physical volume of business, (2) the amount of 
bank credit, (3) the interest rate on money and (4) the general 
price index.” Statistical data regarding the volume of busi- 
ness are obtained from various sources, and regarding prices 
chiefly from the Bureau of Labor Statistics, while for the other 
two items the banking system itself furnishes most of the in- 
formation. This business information is not only used for 
administrative action of a vital character, but also is published 
monthly with other valuable data for the general benefit of the 
business world.*® 

The Forest Service, the Bureau of Fisheries, and the recently 
constituted Grain Futures Administration and Packers and 
Stock Yards Administration, not to mention other offices, have 
administrative functions for which they are developing statis- 
tical data regarding the business under their control. This 
information is also made serviceable to the public. 


Business Information Furnished by Business Organizations 


Parailel with the activities of the Government in furnishing 


business information there have been developed those of var- 
ious business organizations. These organizations are of sev- 

1 Annual Report of the Director of the Census for the fiscal year ended 
June 30, 1924, pp. 12, 16. 

2Cf. Annual Report of the Federal Reserve Board, covering operations 
for the year 1923, pp. 29 et seq. 

3 Cf. Willis, H. P., “Ten Years Experience in Business Statistics”, 
Journal of American Statistical Association, June, 1924, p. 206. 
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eral kinds, among which may be mentioned, (1) general organ- 
izations of business men such as boards of trade, or chambers 
of commerce, (2) particular trade associations of manufac- 
turers, merchants, etc., (3) individual business organizations 
which gather and distribute information either for a price or 
as a means of developing a clientéle for other services, such as 
trade journals and statistical bureaus, on the one hand, and 
brokers and bankers, on the other hand. 

The statistics of trade journals, particularly as to price 
quotations, are often invaluable records, and they frequently 
have equally useful information on production and occasion- 
ally even some indication of the trend of profits. 

General associations of business men also publish in many 
instances valuable statistical data regarding some of the prin- 
cipal branches of business, particularly for a given market. 
Produce and stock exchange also do this, but these organiza- 
tions are more like trade associations. 

The trade association is probably now the chief of these 
three groups as a collector of business information, though only 
a small portion of the data collected are published for general 
use. 

The activities of trade associations have been frequently 
examined and described by public and private investigators. 
A recent report of the Department of Commerce’ describes 
these activities in detail and classifies the principal kinds of 
statistical data currently collected as relating to: (1) produc- 
tion, (2) employment, (3) shipments, (4) orders or sales, (5) 
stocks, (6) cancellations of orders and (7) price quotations. 
It is noteworthy that this list does not include costs or profits ; 
though the former are included in connection with data not 
currently collected. 

Great importance is attached to the collection of such busi- 
ness information. A referendum was recently resorted to by 
the Chamber of Commerce of the United States to determine 
the opinion of the business world on this subject. On the 
proposition that, ‘Statistics of capacity, production, stocks 
and sales should be collected by a trade association for its in- 
dustry or branch of commerce”, the vote was 1646% in favor 
and opposed.’ 


1 Department of Commerce, Trade Association Activities (1923), pp. I1-12. 


2 Chamber of Commerce of the United States of America, Referendum 
41, Trade Associations, June 12, 1923. 
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At the present time a considerable portion of the statistical 
business information published by the Department of Com- 
merce in its Survey of Current Business is obtained from trade 
associations, while trade papers likewise obtain much of their 
statistical information from the same source. Of long estab- 
lished reputation for such association statistics are the reports 
of the National Association of Wool Manufacturers (1864) 
and of the American Iron and Steel Institute (1908) which 
apparently succeeded to the much earlier organization of the 
American Iron and Steel Association; but there are scores of 
other associations, both ancient and modern, of equal im- 
portance. 

The usefulness of trade association statistics has often been 
considerably limited, however, by the fact that they were not 
comprehensive for the industry, because not all the members 
of the industry were members of the association. Some inter- 
esting data on this point were recently published in a report 
of the National Association of Manufacturers. In this report 
100 associations were described and the report states “these 
100 associations represent on the average 64.9 per cent of the 
business of the country in their particular lines.”* An ex- 
amination of the detailed statistics suggests the conclusion that 
this average relates to the volume of business. Apparently 
without exception, these associations included a larger propor- 
tion of the volume of business than the individual companies 
engaged in the trade. In some cases the data are explicit, and 
in most cases the proportion of individual companies is not 
shown, but, taking the instances where both proportions are 
shown (13 instances) the proportion of volume of business 
averaged about 70 per cent and the proportion of members 
averaged about 40 percent. There were of course very wide 
variations for the several trades or industries. 

The principal conclusion which these figures suggest is that 
the trade associations are not likely to get very comprehensive 
statistics for most industries, at least so far as the number of 
members is concerned. On the other hand, where business is 
greatly concentrated in two or three concerns, the need for the 
formal collection of statistical data is considerably reduced, 


1 National Association of Manufacturers, National Trade Associations 
(1922), p. 10. 
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and hence the data are not so likely to be collected. Some- 
times, however, the large units in the industry refuse to furnish 
the usual trade statistics. 

It is possible, of course, that recent legal decisions, which 
will presently be referred to, will tend to improve the compre- 
hensiveness of trade association statistics in some cases. 

Even where there is no fear of legal entanglements on ac- 
count of allegations of restraint of trade, there are some com- 
panies that do not wish to report their business results to an 
association, because of the internal conditions of the associa- 
tion, or fear of disclosure of information to rivals. This is 
probably most apt to develop where competition is very keen. 
In order to meet this deficiency in trade association statis- 
tics, it appears that the Bureau of the Census has been obliged 
in a number of instances to supplement trade association figures 
by data obtained directly from the individual companies which 
were not members of the association.* In a recent report on 
the business cycle, in connection with the President’s Confer- 
eace on Unemployment,’ the following statement was made: 


The greater part of the material presented the Department of Commerce 
is based upon data furnished voluntarily either by industries or by trade 
associations. One of the difficulties in making such returns effective for 
their purpose is the refusal of a few firms to contribute to the common pool 
through either of these channels. Such refusal destroys the possibility of 
common knowledge in certain industries and seriously undermines the ability 
of business men in such industries to form proper judgments. It also de- 
creases the area of knowledge of the currents of business as a whole necessary 
to each separate business. 


Shortcomings of this character might not be serious for many 
of the small or subsidiary industries, but might constitute a 
great drawback for a basic industry. 


Cooperation With the Department of Commerce 


The general trend of business opinion is clearly in favor of 
a highly developed trade association activity in the collection 
of business information. The referendum of the Chamber of 


1Lane, M. B., “Three years’ progress in current business statistics”, 
Journal of the American Statistical Association, December, 1923, p. 511. 
2 Business Cycles and Unemployment, Report and Recommendations of 
a Committee of the President's Conference on Unemployment (1924), p. 11. 
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Commerce of the United States, referred to above, approved, 
by very large majorities, of the collection of statistics not only 
of production, stocks and sales, but also of prices in closed 
transactions, provided there was no comment or interpreta- 
tion involved which could induce or facilitate concerted action. 
Furthermore, the referendum, by a very large majority (1331 
to 287) declared in favor of making all such data available to 
the public and to government agencies.’ 

There was some doubt, however, as to the law, particularly 
where price statistics were involved. This doubt was often 
felt apparently by business men who sincerely desired to obey 
the law, but who had little understanding of its real purpose 
or looked at it from a technical legal standpoint, instead of 
considering its spirit. The doubt of some other business men, 
it is alleged, was with respect to how near it was safe to ap- 
proach to acts expressly forbidden.” 

The condemnation of the courts, however, had been visited 
on certain associations, namely, the Hardwood and Linseed 
Oil associations, which not only had gathered and disseminated 
certain statistics, but also, as the courts held, had engaged in 
a conspiracy to fix or to enhance prices and to restrain trade. 
The two sets of acts were doubtless really confused in the minds 
of some people, and at any rate there developed a widespread 


1 Chamber of Commerce of the United States. Referendum on Trade 
Associations, Special Bulletin, June 12, 1923. 

2 One of the leading officials of the Chamber of Commerce of the United 
States and a former trade association official in a speech during the current 
year to a trade association made the following significant statement regard- 
ing the need of a further interpretation of the Sherman Law with respect to 
trade associations : 

“We do not really need such an interpretation if we will but consider 
that these laws were enacted to prohibit first the creation and maintenance 
of monopolies, the creating of restraints in trade and to prevent interference 
with equality of opportunity, all of which is ours by constitutional right. 
No body of intelligent business men who ever got together and took action 
did not know whether such action accomplished one of the three things I 
have outlined. Consequently if you will test your own association activities 
by such a rule you will not require high priced legal talent to interpret the 
law for you. It has often been found that such counsel has been retained 
to advise how nearly an action might approach absolute violation of law 
without really getting over the edge.” E. W. McCullough: Address to the 
Glass Container Association, The Glass Container, June, 1925, p. 6. 
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demand for finding some way in which necessary business in- 
formation could be secured without any risk of prosecution. 
After some correspondence on this question between the Secre- 
tary of Commerce and the Attorney General,’ the Department 
of Commerce instituted a plan for cooperating with such asso- 
ciations as might request it. Under this plan, it seems the 
Department of Commerce received and examined the forms on 
which statistical data were compiled and a description of the 
plan intended to be used. In every case cooperation by the 
Department involved distribution of the statistical data, not 
only to association members, but also to other interested parties. 
This form of cooperation actually was availed of, it appears, 
by only a few associations and generally those which felt them- 
selves to be under the suspicion of the Department of Justice. 
Many other associations merely continued their statistical work 
and without interference, apparently, from the Department of 
Justice. Furthermore, many trade associations cooperated 
with the Department of Commerce in supplying statistical 
data for the Survey of Current Business which has been already 
described. It should be noted that the Department of Com- 
merce insisted on the availability of such data to all persons 
having an interest in the particular trade, whether non-asso- 
ciation members, consumers or others. The powerful state- 


ment of Secretary Hoover in this respect is worthy of careful 
attention : 


Information lawfully secured regarding trade and economic conditions 
made public for the information of everyone cannot be harmful. Informa- 
tion secured solely for the benefit of members and of a character that puts 
the membership, by reason of the information, in a position of advantage as 
compared with the public without such information can not be sanctioned by 
sound public policy. The act of securing the information and the use of it 
by the members of a particular organization may be perfectly lawful in 
itself, but it is my belief that good morals and a sense of fair dealing re- 
quire the giving of the information secured in this collective manner to the 
public generally, to the end that all persons engaged in commercial trans- 
actions involving the information in question will be on an even footing.? 


1Cf. Journal of the American Statistical Association, 1924, pp. 393-6; 
Report of the Department of Commerce on Trade Association Activities 
(1923), p. 262 et seq. 

2 Letter of Secretary Hoover to the Attorney General, February 3, 1922; 
Department of Commerce, Trade Association Activities, p. 265. 
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Recent Legal Decisions 


As affecting business men’s desire for cooperation with the 
Government in collecting and distributing business information, 
it is doubtless thought by some that the recent decisions of the 
Supreme Court in the Maple Flooring and Cement cases have 
altered the law with respect to trade association activities. 
This, however, is expressly denied by the Court itself. 

The most concise statement of what was actually decided is 
found in the following passage from the opinion in the Maple 
Flooring case: 


We decide only that trade associations or combinations of persons or 
corporations which openly and fairly gather and disseminate information 
as to the cost of their product, the volume of production, the actual price 
which the product has brought in past transactions, stocks of merchandise 
on hand, approximate cost of transportation from the principal point of ship- 
ment to the points of consumption as did these defendants and who, as they 
did, meet and discuss such information and statistics without however reach- 
ing or attempting to reach any agreement or any concerted action with re- 
spect to prices or production or restraining competition do not thereby en- 
gage in unlawful restraint of commerce.” 1 


The differences between the decisions in these later cases and 
the earlier Hardwood and Linseed Oil cases seem to be, first, 
in the fact that the Court held that the Government did not in 
these later cases specifically allege agreements to fix prices, 
etc., and, second, in the fact that the court found little or noth- 
ing in the record of testimony to support such an allegation. 
In respect to the evidence there may have been also, possibly, 
some difference in the rigor of the inferences from the proofs 
in the record. 

It is specially to be noted that the decision permits the dis- 
cussion of prices of past transactions in trade association meet- 
ings. Trade opinion generally, as indicated by the refer- 
endum of the Chamber of Commerce of the United States, 
seems to have already arrived at the viewpoint that prices 
should not be discussed in such meetings, because such discus- 
sion was thought likely to lead into forbidden paths.” For the 
same reason, apparently some strong advocates of trade asso- 


1 Maple Flooring Manufacturers Association v. U. S. Opinion handed 
down June 1, 1925. 
2 Cf. National Industrial Conference Board, Trade Associations, p. 121. 
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ciation activities were willing to forego meetings for the dis- 
cussion of any business statistics. This attitude was probably 
a counsel of prudence rather than a conclusion of legal obliga- 
tion ; many practices are lawful which are nevertheless unwise. 
The law does not generally prohibit the use of a thing, because 
it may be misused. A familiar illustration is that, because 
firearms may be used for homicide, it is not, therefore, unlaw- 
ful to possess them. Applying this illustration to trade asso- 
ciations, it seems to be the law that nothing in the anti-trust acts 
prohibits business competitors from merely talking over the 
statistics of past transactions, and the Supreme Court will ap- 
parently refuse to infer from the mere occurrence of such 
discussions that unlawful agreements necessarily ensue.’ 

Two important practical points in these decisions, from 
the present standpoint, are, first, that there is no relaxation, in 
principle, of the adjudged limitations on trade association 
activity, and, second, that a specific obligation is, by implica- 
tion at least, imposed on such associations as undertake to col- 
lect and distribute business statistics. This apparent obligation 
is that the information in question which is collected and dis- 
tributed by an association to its members must be given to the 
public also. Some associations have done this hitherto, but 


1 Continuing the same illustration it may be noted that the danger from 
the indiscriminate carrying of firearms may lead to laws against carrying 
them as concealed weapons, even though the Constitution guarantees certain 
rights as to keeping and bearing arms for self protection. Whether Con- 
gress could prohibit the discussion of prices at trade association meetings 
as dangerous in tendency, even though the Constitution guarantees certain 
rights of free assembly and free speech, is an interesting question, but at 
present a purely academic one. 

President Coolidge recently in an address to a convention of the Asso- 
ciated General Contractors of America spoke in part as follows: 

“A very wise man, Adam Smith, writing some century and a half ago, 
made an observation which suggests how uniform are the processes of 
human nature through the generations. He said: ‘ People of the same trade 
seldom meet together, even for merriment and diversion, but the conversation 
ends in a conspiracy against the public, or in some contrivance to raise prices.’ 

“We have had a good deal of evidence in our own time that this dictum 
of the wise old Scotchman is quite as applicable in one generation as in 
aaother. It is this trait of human nature which has in more recent years 
compelled society to adopt regulative measures to protect itself.” (New 
York Times, January 13, 1925). 
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some of them have distributed to the public only a part of the 
information so distributed to their members. The court, it 
should be noted, apparently includes in the information to be 
so distributed cost data as well as information relating to pro- 
duction, stocks and prices. 

One reason, apparently, why some trade associations have 
preferred to collect and distribute this business information 
was because they thereby controlled the distribution. If, now, 
they are under obligation to distribute such information to out- 
siders, it may happen that they will prefer to shift this function 
to the Government. In so doing they might reduce their ex- 
penses and through the development of a more comprehensive 
statistical basis, they might obtain also more serviceable re- 
sults. 


1920 Plan of Federal Trade Commission 


The idea that the Government should undertake in some 
form or other the compilation of strictly current business in- 
formation is not a new one, and the principle has been applied 
in various instances by the Federal Government. Perhaps the 
most important instances previous to the war were found in 
the crop estimates and price and market information collected 
by the Department of Agriculture. The same ideas were ger- 
minating in other departments. 

The Federal Trade Commission at the very beginning of its 
activities was advised to take under consideration the question 
whether it should collect and publish, (1) annual returns with 
respect to the general business conditions of the country as in- 
dicated by statistics for the various industries and several 
sections of the country, and (2) monthly or other current 
statistics regarding the business of the basic industries, such 
as statistics of production, stocks, prices, etc. 

The statutory powers of the Commission included the ex- 
plicit power to require annual or special reports from certain 
very large classes of business corporations and also the power 
to collect and compile information regarding the organization, 
business, conduct, practices and management of such corpora- 
tions. Some tentative efforts were made by the Commission 
in this direction which are referred to in its annual reports for 
the years ended in 1916 and 1917. The most explicit state- 


ment of the Commission in this respect was in part as follows: 
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With respect to a general survey of corporations it would be of great 
utility to the Government and to the general public, including the business 
world, to have a more complete record of the financial results and conditions 
in each industry, both generally and by the chief grand divisions of the 
country. Accurate data, for example, regarding the extent of investment 
and the average profits in the various industries would tend to prevent the 
undue development of those in which profits are unreasonably low and to 
encourage investment in those in which they are inordinately high. Such a 
result would be of great benefit not only to the business world, but to the 
public generally. ... 

With respect to the more particular study of the important and basic in- 
dustries the experience of the Commission in several striking instances, as 
for example, petroleum and newsprint paper, has emphasized the necessity 
of more prompt and accurate information regarding the fundamental facts 
in the trade, such as the current output, stocks of product on hand, con- 
sumption, prices, and other factors affecting supply and demand. A system 
of current reports for such industries would be of great benefit to each and 
consequently to the public. Sometimes this work is performed to a certain 
extent by trade associations, but such associations do not always include the 
whole industry, while the information they collect is generally not available 
to non-members or to the public. The performance of such a function is 
evidently the duty of the Government, and if it fulfilled this function in an 
adequate manner it would obviate many objections which now exist to the 
private activities of trade associations. 


During the war the Commission had occasion to perform a 
service analogous to this on a very large scale, particularly 
with respect to the collection of data on costs of production 
and on profits on investment for a large number of the more 
important industries of the country. This experience indi- 
cated the possibility of useful work in peace time along the 
lines previously recommended, which have been described 
above. 

In the summer of I919 the country faced a situation of ex- 
traordinary profiteering and rapidly increased cost of living. 
Congress cast about for some means of alleviating this situa- 
tion. The Chairman of the Federal Trade Commission, at the 
invitation of a Congressional committee, gave his views. He 
suggested that the trouble was in large part due to the dislo- 
cated conditions of trade, and that the best remedy was to 
ascertain and make public all the essential facts, especially 
with respect to the basic industries. Asa result of this recom- 


1 Annual Report of the Federal Trade Commission for the year ended 
June 30, 1917, p. 22. 
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mendation, Congress made an additional appropriation for the 
Commission for the specific purpose of collecting and publish- 
ing such information currently. From this originated the 
efforts of the Commission to collect monthly reports from the 
coal and steel industries, beginning in January, 1920. While 
a beginning was made in each case, and also some substantial 
progress, two suits were started in the courts questioning the 
constitutionality of the statutory powers of the Commission to 
require from corporations engaged in interstate commerce 
reports regarding their production, stocks, costs, prices, profits, 
investment, etc. 

It is not necessary or appropriate to go into the history of 
these suits at this time.* Suffice it to say that the fundamental 
question is now before the Supreme Court of the United States 
in the case of the Federal Trade Commission v. Claire Furnace 
Co., which is set for reargument in November. As the ques- 
tions raised in this case relate primarily to the constitutional 
powers of Congress, they far transcend in importance the prac- 
tical issues which originated them. But, however important 
the constitutional question may be, there is a fundamental eco- 
nomic question involved which is also of vast consequence. 


Business Information and Public Opinion 


The plan of the Federal Trade Commission just referred to 
aimed to restore greatly disordered business to its proper 
balance and to keep it there. It aimed to utilize two motive 
forces in accomplishing this result. By giving out current in- 
formation, it was expected that intelligent business men would 
adjust their affairs to the general conditions of supply and 
demand as thus disclosed. Furthermore, the public, being 
also well informed, disturbers of economic peace would be com- 
pelled by the force of public opinion to amend their ways. In 
other words this plan was at the same time a promotive one 
and a corrective one. 

The corrective power of publicity, through awakening pub- 
lic opinion, is recognized as one of the chief means of regulat- 
ing human conduct, and it is often one of the best and most 
effective means. As to the power of public opinion, Lord 


1Cf. Hearings before the Committee on Manufactures of the U. S. Senate, 
66th Congress, 3d Session, on S. 4828, p. 264, et seq. 
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Bryce, in his great work on The American Commonwealth, 
says: 


Yet opinion has really been the chief and ultimate power in nearly all 
nations at nearly all times. .. . 

Towering over Presidents and State governors, over Congress and State 
legislatures, over conventions and the vast machinery of party, public opinion 
stands out, in the United States, as the great source of power, the master 
of servants who tremble before it. 


Particularly in the regulation of business conduct public 
opinion is a very potent force when it is intelligent and well 
informed with regard to the facts. 

The value of government regulation through publicity has 
had innumerable advocates and few opponents. It is a device 
frequently used in the present age when publicity, with the 
newspapers, the “ movies” and radio, is so easily obtained and 
so effective in getting results. It is worth while to quote a 
remarkable statement of its value from a recent decision of the 
Supreme Court.’ 

Chief Justice Taft, in upholding the act of 1920 with respect 
to the Railroad Labor Board, says: 


The only sanction of its decisions is to be the force of public opinion in- 
voked by the fairness of a full hearing, the intrinsic justice of the conclusion, 
strengthened by the official prestige of the Board, and the full publication of 
the violation of such decisions by any party to the proceeding. The evident 
thought of Congress in these provisions is that the economic interest of 
every member of the Public in the undisturbed flow of interstate commerce 
and the acute inconvenience to which all must be subjected by an interruption 
caused by a serious and widespread labor dispute, fastens public attention 
closely on all the circumstances of the controversy and arouses public 
criticism of the side thought to be at fault. The function of the Labor 
Board is to direct that public criticism against the party who, it thinks, 
justly deserves it. 


To dwell further on this point would be superfluous. But 
it may well be considered that a function of such vast im- 
portance should not be wholly neglected by the Government, 
nor left entirely to the discretion of private interests. 


1 Bryce, The American Commonwealth (1888), Vol. III, pp. 14 and 25. 
2 Penna. R. R. Co. v. U. S. Railroad Labor Board, 261 U. S. 72, 79. 
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Conclusions 


It would seem a fair and reasonable conclusion from the 
foregoing considerations that the Federal Government should 
considerably expand its work in collecting and distributing 
business information. The Government has done such work 
extensively and successfully in the past, and it has certain 
demonstrated advantages in doing it, as well as important 
motives for doing it: (1) The nature of its work gives it 
especially favorable opportunities to collect such information 
as a by-product of indispensable Government functions. (2) 
The regulatory activities prescribed by law often make it 
necessary to collect such information, in order to perform such 
administrative duties. (3) The Government by the exercise 
of compulsory powers, where necessary, can better insure thc 
completeness of the information obtained. (4) The Govern- 
ment would appear negligent in leaving solely to private or- 
ganizations, engaged in business for profit, the collection and 
distribution of information concerning the more fundamental 
facts of supply and demand and other economic conditions, 
which necessarily serve as a guide for the business of the entire 
nation. 

This does not mean, however, that private business should 
be excluded from this field, or from any part of it. The most 
desirable governmental statistical activities would be in the 
nature of general surveys of the entire business life of the 
nation, and detailed surveys of only specially important 
branches of it, as for example, the basic industries. There 
would be numerous and extensive fields of study left entirely 
to private business organizations or scientific bodies. More- 
over, there would be no obstacle to private duplication of Gov- 
ernment work, if anyone found an advantage in it. In so far 
as it meant emulation in improving the data as to business con- 
ditions, it would probably be worth any extra cost. 

As President Coolidge said in his recent speech at Omaha: 


Progress depends very largely on the encouragement of variety. What- 
ever tends to standardize the community, to establish fixed and rigid modes 
of thought, tends to fossilize society. If we all believed the same thing and 
thought the same thoughts and applied the same valuations to all the oc- 
currences about us, we should reach a state of equilibrium closely akin to 
an intellectual and spiritual paralysis. It is the ferment of ideas, the clash 
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of disagreeing judgments, the privilege of the individual to develop his own 
thoughts and shape his own character that makes progress possible." 


It is not the purpose of the present paper to attempt to sur- 
vey the whole field of business information in order to con- 
sider what concrete proposals might be made as to Government 
service in this respect. The discussions of this meeting of the 
Academy are particularly directed to the question of business 
information which would aid producing and trading companies 
engaged in competitive industry in forming their plans for 
producing and selling goods, and advise all interested per- 
sons as to the general conditions of trade. Only two concrete 
suggestions are offered here, but they are those which seem to 
be of special interest at this time. 

The first suggestion is that the Government should collect, 
compile and publish currently, with respect to the basic indus- 
tries, information regarding production, cost of production, 
capacity, stocks, sales, prices, orders, and such other related 
data as may be necessary to show the general conditions of 
supply and demand in such industries. This suggestion, it 
may be noted, is in line with what the Federal Trade Com- 
mission attempted to do in 1920.’ 


1 Washington Post, October 7, 1925. 

2 The Director of the Census made a nearly parallel recommendation in 
his last annual report, as follows: 

“The monthly collection and publication of current industrial and business 
statistics was considerably extended during the year. This work, which 
was authorized by you [the Secretary of Commerce] under Section 8, of the 
act establishing the department, has now assumed such proportions as to 
render desirable the enactment of special legislation authorizing it. Such 
legislation would aid in the collection of the data, particularly from the 
comparatively small number of manufacturers and others who are unwilling 
or reluctant to supply the information requested by the bureau. I therefore 
recommend the enactment of a law authorizing and directing the Director 
of the Census to collect, compile, and publish statistics of current production, 
consumption, stocks, shipments, orders, receipts and sales for commodities 
used and produced in manufacturing.” (Report of the Director of the 
Census for the year ended June 30, 1924, p. 31). 

The Census recommendation is not quite so broad as the present one; it 
does not touch, for example, the facts regarding cost of production. It 
may be noted, likewise, that the Census method of presentation is quite 
different from that which was used by the Commission, which treated each 
basic industry as a unit in the presentation of the statistics relating to it. 
The latter form of report would appear to be the most instructive, and the 
one in which particular industries would be most interested. 


[627] 


| 

| 

| 


76 TRADE ASSOCIATIONS [Vor. XI 


The second suggestion is that the Government should com- 
pile and publish annually by industries and trades compre- 
hensive information regarding investment and the rate of 
profit in different branches of business. This was a part of 
the 1915 plan of the Federal Trade Commission. The income- 
tax returns of corporations have given the Government in- 
valuable data on this subject, which could be so utilized, but a 
very inadequate statistical use has been made of this important 
business information.* It would be highly desirable to have 
these returns of the earnings of business corporations promptly 
tabulated and the results made immediately available to the 
public. These results should be presented, of course, for the 
various branches of industry and trade, with suitable geo- 
graphical analysis. 

Such statistics would be of great value as an indication of the 
fields of investment that are profitable and of those which are 
already overdeveloped. The losses avoided and the economies 
made possible by an intelligent use of such data would be of 
incalculable importance.’ 

These two suggestions have one common purpose—a more 
rational operation and development of trade and industry in 
the direction of the real economic needs of the country. This 
would tend to produce greater stability of business and of 
business profits, greater steadiness of employment and wages, 
and, consequently, reductions in costs of production and lower 
prices to the consumer—all to be accomplished under a system 
of free individual initiative and private competitive enterprise. 


1 For the years 1919, 1920 and 1921, a very brief table was published by 
the Treasury Department, in the report entitled Statistics of Income, which 
purported to show the “rate of net income to invested capital,” but these 
figures are of rather doubtful significance, because the income shown, it 
appears, does not comprehend all the items of income appropriate to such a 
statement. In any event this compilation, with the abolition of the excess 
profits tax, was not continued after 1921. 


2It is perhaps unnecessary to add that all such information should be con- 
fidenti 1, and the statistics published should not disclose the business results 
of any individual or company. 
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PRACTICAL PROBLEMS OF TRADE ASSOCIATIONS 


HUGH P. BAKER 


Executive Secretary, American Paper and Pulp Association 


RADE associations have come to be a permanent and an 
increasingly important factor in the business life of 
this country. That this statement may be amplified 

and emphasized it would be desirable to state the problem—to 
put before you an accepted definition of a trade association be- 
fore an attempt is made to discuss the place of the association 
in our economic life. A workable definition of a trade asso- 
ciation should be very helpful also in limiting and focusing the 
discussion. 

The national organization of trade association executives, 
meeting this week in Chicago, was in existence for several 
years before any general agreement could be reached even by 
the trade association executives themselves as to a satisfactory 
definition of a trade association. Finally, a special committee 
was appointed to draft a definition and this was officially ap- 
proved by the organization in 1922. The American Trade 
Association Executives define a trade association as follows: 


A trade association is an organization of producers or distributors of a 
commodity or service upon a mutual basis for the purpose of promoting the 
business of their branch of industry and improving their service to the 
public through the compilation and distribution of information, the estab- 
lishment of trade standards, and the cooperative handling of problems 
common to the production or distribution of the commodity or service with 
which they are concerned. 


A better definition of the fully functioning trade associa- 
tion of today it would be difficult to develop and we shall 
therefore make this definition the place of beginning for this 
discussion. Weare only well started in the process of defining 
and standardizing the work being done by trade associations, 
and we are very much at the beginning of the development of 
a profession of trade executives. Such a situation in trade 
association development should offer the greatest possible 
opportunity for discussion and formulation of opinion, and 
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the Academy of Political Science of the City of New York is 
to be commended for the giving of the time at an annual meet- 
ing to a discussion which should result helpfully, not only to 
trade associations themselves, but to the business groups which 
they are serving. 

In the brief and fragmentary comments of which this paper 
is formed, no attempt is made to discuss the legal status of 
trade associations. It may seem somewhat difficult to discuss 
a trade association today without considering the legal issues 
involved, and particularly the attitude of the government to- 
ward trade associations. Those phases of the subject are of 
great importance, of course, and it is assumed that they will 
be discussed elsewhere on the program by men competent to 
express legal opinions.* 


Economic Position of the Trade Association 


While very much has been written, and much will continue 
to be written, of the legal status of trade associations, there has 
been much less discussion of the economic position of the trade 
association in American business life, and of the part which 
trade associations must continue to play in helping the business 
man to meet successfully the increasingly complex economic 
conditions with which he is surrounded. It should be particu- 
larly helpful to have the economic status of the trade associa- 
tion discussed thoroughly, that such status may be well under- 
stood and clearly recognized, not only by industry as a whole 
but by the public as well. 

Perhaps trade associations have themselves been at fault in 
allowing the legal phases of their activities to be discussed so 
generally and so often to the exclusion of the consideration of 
the more important question of their economic value. The 
extent to which the doctor, which in the case of the trade asso- 
ciation has been the lawyer, has been called in has unfor- 
tunately given the impression that there is sickness generally 
in the family, when the fact may be that one of the restless 
growing boys has gone too near the fire and been burned 
more or less severely, while the others have been going along 
learning their work in an increasingly effective way. Because 
men are human and because there is selfishness and greed we 


1 Cf. supra, pp. 5-31. 
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shall probably continue to need the lawyer-doctor, but there 
will be less and less need as the family of trade associations 
grows up and takes its place in our increasingly interesting and 
dificult community life. 

Economists have repeatedly traced and described the history 
of group effort among business men. It has indeed been a 
slow and often a destructive effort, but the ever-increasing com- 
plexity of economic life has gradually forced a recognition of 
the essential need for organized action by business men in the 
meeting of their common problems. This recognition of the 
values to be secured from organized effort, of the returns which 
would result from the pooling of information from the indi- 
vidual for the helpful use of the group, gradually caused busi- 
ness men to associate themselves together in trade associations. 
The trade association is slowly and hesitatingly, but most cer- 
tainly, satisfying an ever more clearly defined need, and it is 
making for group strength and harmony of action among busi- 
ness men. 

Any effort which would result in the breaking down of dis- 
trust and suspicion among business men and which would bring 
knowledge and understanding of basic economic principles and 
procedure in place of ignorance and misunderstanding, would 
beyond a doubt make business men better men and better 
citizens. Therefore, the public must in time come to appre- 
ciate the fact that it too has profited largely by this coming 
together of business men in associations. 

Disturbing factors or quakes have so often and so regularly 
in the past affected our business structure, jarring and disrupt- 
ing and creating peaks and valleys in business as the earthquake 
jars and disrupts the earth’s surface. Organized effort among 
business men through trade associatons has brought about 
sounder building in business ; has put in new foundation stones 
to steady and to prevent the jarring and the toppling of busi- 
ness structures. It has taken centuries to bring man’s mind to 
the proper understanding of the phenomena of the physical 
structure of the earth and to teach him how to combat destruc- 
tive natural agencies and to build upon the earth in such a 
way that he may live with less danger and in greater peace. 
It has taken long years of business turmoil and suspicion and 
unrestrained selfishness and greed to bring the business man to 
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recognize the fundamental necessity of organized effort through 
association that he may build his business structure on a basis 
that makes for permanency and harmony and a just return for 
service rendered. A good beginning has been made and the 
fight for sound and honest development of organized effort 
must go on through the years with the fighting front changing 
constantly—this year faced inward to meet the attack of those 
who should be most concerned and who should profit most by 
organized effort—next year faced outward to meet the effort of 
those in our government and outside whose distorted vision 
makes them see every business man as a crook, or those short- 
sighted ones who fail to see that progress has been made and 
who would have modern business put back upon the basis of 
barter. 


Effect of the Need for Information Upon Formation of 
Associations 


The increasingly difficult economic conditions of the past 
decade have made business men turn as never before to the con- 
sideration of the economic factors which have been more or 
less apparent as affecting the trend of business progress. This 
growing demand for accurate information as to facts and 
figures which may help in the charting of the course of indi- 
vidual business and business by industries as a whole, has 
brought into our business life two very interesting individuals— 
the statistician and the business economist. The business econ- 
omist, whatever that term may mean, came into his own during 
the Great War. Our government, particularly, found it 
necessary to deal with organized groups in the industries. 
Often where industries were not organized, the government 
was instrumental in forming organizations for better coopera- 
tion, not only as among the units making up those organiza- 
tions but as between the groups and the government. Along 
with this development came the need of the government for 
accurate information, for facts as to raw materials and a thou- 
sand and one other things. The statistician and the business 
economist appeared to fill the breach—and furnish the facts— 
and they were taken on by the newly formed organizations and 
one may almost conclude that since the war these makers of 


figures and facts and futures have turned on the government 
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and taken it over. But these men have proven their value 
and are contributing much to trade association work. 

While the economic service, so-called, was in existence before 
the war, the movement has blossomed most fully since the war. 
Today the blossoms have so crowded themselves upon the 
rapidly growing stem of American business that in some cases 
they are showing signs of going to seed. These services are, 
of course, being supported by business, and that they continue 
their activities is indicative of the fact that they are giving ser- 
vice to business and industry—that they are filling the same 
type of need as the trade association. These economic services, 
while not often directly competing with trade associations, have 
in numerous ways come to supplement them and there can be 
little question but what they have been a stimulant to associa- 
tion work. 

As business organizes itself more effectively, and finds that it 
can voluntarily do for itself through its associations what it has 
long felt it must have done for it by the government, or by 
private statistical or other services organized for profit, the as- 
sociations controlled by and for the good of an entire group 
will take over much of the work of these private services, and 


all for economy and efficiency for those making up the asso- 
ciations. 


Meeting the Tendency Toward Government Control of 
Organized Effort in Business 


The cooperation between business and the government which 
was so necessary in the war period resulted in very helpful de- 
velopments in organized effort in many of the industries. On 
the other hand, there have been numerous cases where the gov- 
ernment’s unrestrained and overly eager desire for intimacy 
with business has had very harmful results to business organi- 
zations. 

The necessary war effort almost fixed the bad habit upon 
certain groups of business men of turning to the government 
whenever outside help seemed necessary. This attitude on the 
part of some business men has been taken advantage of by those 
at Washington who would develop a much stronger centralized 
control than seems desirable or necessary in such a government 
as ours. Industry as a whole has been partly at fault in-the 
[633] 


\ 
i 
| 


82 TRADE ASSOCIATIONS XI 


growing tendency on the part of the government to inject itself 
in a harmful way into the business of the country. It has 
helped the public, unknowingly possibly, to the conclusion that 
Congress may so legislate as to influence or change the working 
out of fundamental economic laws. Trade associations, fact- 
finding, stabilizing agencies in business, have already proven 
their value in meeting and changing this absurd conclusion that 
the course of economic development may be changed by act of 
Congress. 

On the other hand, the thinking trade executive, while seeing 
clearly the absurdity of attempting to legislate in such a way as 
to influence or change the working out of economic law, is 
quick to see that after all business men as a group are as funda- 
mental a part of the government of this country as is agricul- 
ture or labor, and that there is great possibility of help to in- 
dustry through sensible cooperation with governmental depart- 
ments, particularly where those departments are led by busi- 
ness men of broad vision. 

It would seem as if an outstanding contribution of trade 
associations to economic development has been and will con- 
tinue to be sounder industrial control and a sensible and volun- 
tary working out by business of its own problems. The atti- 
tude of the present administration at Washington towards 
business means much to the business life of the country. 
However, with a changing administration, business may find 
itself again faced with the necessity of meeting an avalanche 
of legislation which would seek to regulate or control the 
business and the social life of our population by groups or 
classes. The soundly organized and carefully guided trade 
association should function very effectively as a balance wheel 
in these very difficult relations between business and the gov- 
ernment. 


Formation and the Present Status of a Single Association 


It should be helpful in this discussion of a subject assigned 
but not bounded by any limitations, to discuss briefly the present 
status of a single trade association. As the writer of this paper 
is still in the midst of his apprenticeship in trade association 
work, and very much of an amateur as compared with men who 
have been managing successful trade associations for a dozen 
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years and more, it would simplify the question materially, for 
the writer at least, if the trade association discussed could be 
that with which he is concerned. 

The paper industry of this country has been served by trade 
associations longer than any other industry of equal impor- 
tance. We claim for one of the groups of the industry, that is, 
the writing paper manufacturers, the oldest trade association in 
the United States. The Writing Paper Manufacturers Asso- 
ciation was formed in 1861. Today it represents approximately 
ninety-five per cent of the tonnage of writing paper manufac- 
tured in the country and is giving most efficient service, and is 
in fact living out the definition of a trade association as given 
in the opening of this paper. 

The American Paper and Pulp Association, the central or- 
ganization of the paper industry, was organized in Saratoga 
Springs in 1878, and it will therefore soon celebrate its fiftieth 
anniversary. In going through the minutes of the first five 
annual meetings of the association it is exceedingly interest- 
ing to note that the principal subjects discussed from year to 
year were overproduction, the continued building of new 
machines, and the failure of the manufacturers to live up to the 
understanding or agreement that production should be cut. 
In those years, between 1878 and 1885, there was no legal 
objection to very full discussion of problems of overproduction 
and agreements as to restriction of production. 

It is apparent that in the early years of the association the 
same general problems confronting paper manufacturers were 
in existence as are being faced more or less today by the in- 
dustry. Reading between the lines of the minutes of the first 
five meetings of the association, it is plain that the main pur- 
pose of these first meetings was social rather than of a business 
character. In other words, the paper manufacturers came to- 
gether for a good time though with the passing of the years the 
obvious thing happened, of course. An increasing number of 
manufacturers attended the annual meetings from year to 
year, and as they became acquainted learned that the other 
manufacturer, whether in the next county or the next state, was 
after all a very human and a very likeable fellow. Better 
acquaintanceship brought greater readiness to exchange in- 
formation, and each year discussions of business problems 
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gradually took the place of social features, and the association 
became more truly a trade organization. 

It has been suggested that the most wonderful thing in the 
business life of this country in the last fifty years has been the 
growing ability of business men to get together for the ex- 
change of ideas. While it is very difficult to measure or evalu- 
ate the service of trade associations in bringing about real ac- 
quaintanceship among the manufacturers in a given group, yet 
there can be no question but that this particular service alone 
has justified much of the effort and the expense of trade asso- 
ciations. 

For a number of years the American Paper and Pulp Asso- 
ciation was a centralized organization, made up of manufactur- 
ers representing all of the diversified groups in the industry. 
While suspicions were broken down by better acquaintanceship 
and competitive business was therefore put upon a some- 
what higher plane, the real test of the value of the association 
was not reached until aggressive efforts were made to get gen- 
eral agreement on the solution of some of the business problems 
of the industry. As with other groups of manufacturers who 
were apparently unrestrained in their activities, groups of 
paper manufacturers allowed themselves to be carried over the 
line of sound business and ethical procedure and eventually 
they were called to account by the government. During the 
latter part of the nineties and on into the nineteen hundreds 
the association faced stormy times, and while the organization 
was continued there was eventually a swinging away from a 
centralized form, with resultant formation of new and separate 
associations in the various groups, other than the writing paper 
group, which continued to follow quietly and effectively its 
own course of action. 

Some ten years ago the American Paper and Pulp Associa- 
tion became a federated organization through the bringing to- 
gether of some of the branch associations representing the var- 
ious groups of the industry, and today the association is in fact 
a national federated organization. The height of decentral- 
ization in association development in the industry was reached 
about 1918 and since that time there has been a gradual swing- 
ing back to centralized effort on the part of the industry in its 


association work. Today the larger general problems of the 
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industry are being taken care of for the various groups by 
American Paper and Pulp, while the more specific problems of 
the separate groups are handled by the associations serving 
these groups. 


Types of Association Problems 


There are two series of problems confronting every national 
trade association in this country. These are: first, the interior 
problems of maintaining a satisfactory and effective associa- 
tion; and, second, the exterior problems of service by the asso- 
ciation to its members, relations with the public and the govern- 
ment, and with other national organizations. 

There has been much discussion of the exterior problems and 
these discussions have been crystallized into very helpful re- 
ports or text books by the National Industrial Conference 
Board and the United States Department of Commerce, and 
similar organizations. Of course, the exterior problems of 
service by an association are fundamental, and, of course, they 
are of vital interest in the further development of trade associa- 
tion work in this country. 

We might compare these two series of problems in trade asso- 
ciation work with what are possibly similar problems in college 
and university work. It is fundamental that we consider in 
the development of higher education in this country the service 
which the colleges and universities are giving to those who at- 
tend them and to the public in the preparation of young men 
and women for the business of life, and only as these problems 
are met and solved effectively by a university is that univer- 
sity successful. On the other hand, the university has its prob- 
lems of interior organization and control—educational leader- 
ship, financial support, etc. In a way these two series of prob- 
lems are so closely interwoven that they must be considered 
together whether we are discussing colleges or trade associa- 
tions, and incidentally, it may not be out of place to suggest 
that from certain angles the trade association is in fact very 
much of an educational institution. 


An Association’s Inside Problems 


Among the more important of the inside problems of the 
ordinary trade association are: 
First: The securing of unified support from an industry for 
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the trade association serving it. The definite need for or- 
ganized and unified effort has brought our trade associations 
into existence and yet an association is confronted always with 
the necessity for constant effort to make general throughout 
the industry the recognition of the vital need for organized 
effort. Fortunately, we have in all organized groups unselfish 
men of vision who are willing to give of themselves and their 
means in the furtherance of united action. It is probable that 
the millennium will be reached before we find organizations of 
men which are not faced with a perpetual membership cam- 
paign. But one can be an optimist, as great progress has been 
made in trade association work in establishing the need of or- 
ganized effort, and each year records further progress. 

Illuminating studies are being made of the business cycle, 
largely looking to the development of conditions under which 
the cycle may be brought to travel the straight road that will 
be the shortest distance between two given points. Interesting 
studies of the effect of the business cycle upon education and 
upon organized association activity might be made. For in- 
stance, in periods of depression it would appear that there is 
greater attendance of young men in our colleges and universi- 
ties than in periods of good times. We know that periods of 
good times mean easier sailing for trade associations. The very 
fact that periods of depression may mean difficult times for 
trade associations indicates that they are not yet fully recog- 
nized as absolutely fundamental agencies for service in our 
economic development. 

It may be that we have something to learn from organized 
activities of business men in foreign countries. While there 
may be greater suspicion among business men in the older 
countries of Europe than in the United States, the very fact 
that they face more difficult economic conditions than we have 
yet faced in this country, causes them, in their organized efforts, 
to react to periods of depression differently and more satis- 
factorily than appears to be the case in this country. During 
1922 the writer had the privilege of spending some time in a 
study of the pulp and paper industry of Northern Europe. 
This study seemed to show that the Scandinavians particularly 
react in their organized efforts during periods of depression 


very differently from the way in which we seem to react in this 
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country. Let a period of depression come in Scandinavia 
and immediately organized efforts among business men are 
strengthened. This is seen particularly in the individual mills 
where poor business means a stronger technical department. 
Let there be a depression such as we passed through recently 
in this country, and, at least in the paper industry, there comes 
immediately a scrapping of the technical and woodlands de- 
partments on the part of individual concerns and a limiting of 
support of trade associations that of course reduces their abil- 
ity to serve. Perhaps a more serious depression than that 
through which we went recently would cause our manufactur- 
ers to take the same attitude toward organized effort as taken 
by foreign manufacturers. 

Second: As with educational institutions it would seem as if 
every trade association in the country is faced with the con- 
stant problem of adequate support. This problem of support 
is not attributable to the ambitions of the manager or the sec- 
retary though that is, of course, an element in all of it. The 
question of what is the most satisfactory basis for the assess- 
ment of membership dues seems to be always a question. Shall 
dues be assessed on the basis of unit of production or gross 
sales, upon wages paid, or upon some other factor which is 
fairly uniform throughout the industry? Industry is bear- 
ing an exceedingly heavy burden in the carrying on of organ- 
ized effort. Perhaps it is a case of overorganization, a multi- 
plicity of associations. The paper industry is expending nearly 
a million dollars a year in organized effort, from all of the local 
organizations in the community where the mill is situated, and 
on through state and national organizations. Each organiza- 
tion is anxious to demonstrate its service and its need for sup- 
port, but, like poverty, this problem of financing our trade as- 
sociations will be with us always. 

A third vital problem ever before the trade association is 
the securing of the assistance of key men in the work of the 
association. Everywhere today we hear the call for more 
effective leadership in politics and religion and in education, 
and in our associations we are facing the same need. Some of 
the associations have solved this problem for a time and then 
come to the period where men who have given long service feel 
that they should be replaced by younger men, and the younger 
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men hesitate because they are in the midst of developing their 
particular mills and feel that there must be others who are 
more interested or more able, at least more ready, to give of 
time. 

There is always some danger that an association will be- 
come a one-man affair either through the leadership of some 
executive or the shortsightedness of the manager, who finds it 
easier to go ahead with his own ideas than to bring the key 
men of the industry to the support of his organization. But 
what organization of men is not facing this problem and how 
much of tact and effort is needed by the successful trade asso- 
ciation executive in meeting this need in such a way that he can 
remain more or less in the background to carry out the policies 
developed by the men whom he is serving? 

A fourth problem of importance is the vocalizing of the needs 
of the industry through the association. How difficult it is to 
develop a united front on the part of a given group, and how 
constant is the question as to whether the association is repre- 
senting the industry which it serves in the right way and in the 
most effective way! The smaller the organization, of course, 
the easier in a way to make vocal the needs of the group repre- 
sented. In the larger organization there is always the danger 
of hasty action which may not represent the majority; or the 
opposite action, that is, slow and cumbersome methods of de- 
termining opinion and attitude. In some cases, in larger or- 
ganizations, these cumbersome methods have resulted at times 
in a neutralization of opinion that may greatly lessen the power 
of the association. On the other hand, hasty action which may 
come as the result of overly aggressive leadership on the part 
of one or more of a group would seem to have more elements of 
danger in it than the slower determination of opinion. The 
ideal in this matter has not yet been reached and it should be 
a subject for more careful study by trade associations. 

A fifth problem which involves the personality of the man- 
ager of an association is that of maintaining satisfactory per- 
sonal contact between the association’s staff and its membership. 
The larger or the more diverse the industry which an associa- 
tion represents, the more difficult the maintenance of satisfac- 
tory personal contact. There is always the question whether 
the manager should spend a large proportion of his time in the 
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field in close contact with his group or whether his services will 
be of greater value in perfecting the work of the association 
from the central office. You are saying that a happy medium 
is the thing to be sought, and doubtless the course which is a 
happy medium would be different in every different industry 
and every different type of association. With the development 
of a profession of the trade executives’ work this problem will 
become somewhat simpler as men will be trained carefully for 
the work in the future, where today trade executives are taken 
out of the law, engineering or education, and put up against 
problems of organization work which are often confusing and 
always difficult. A trade executive must be a versatile man 
indeed and above all things he must be human. 


Outside Problems of an Association 


Very brief reference will be made to the outside problems of 
the ordinary trade association, which might be listed as: 

First: Informational, involving the fact-finding and research 
activities of an association and its contact with the public. 

The amount of discussion in the papers as to the attack by 
the courts upon the few associations which have gone beyond 
the point of being fact-finding agencies, causes the ordinary 
man to assume that a large part of association work is made up 
of statistical activities. If in the collection, compilation and 
dissemination of statistics the trade association considers them 
as facts only, and gives them out as facts only, statistics are 
real servants to an industry. There is a possibility of wrong 
use of statistics as there is of the wrong use of many of the most 
helpful of the animate and inanimate servants of man. 

The desire for information, the demand for facts, referred 
to previously as being factors influencing the recent develop- 
ment of organized effort, are not at all new factors but for 
years have made for aggressive research in all phases of indus- 
try, from the production of raw material through the finished 
product, to the ultimate consumer. It would be easy for the 
writer to make this paper a discussion of the growth of research 
and its application to modern industry. We are just at the 
beginning of organized research, which if properly handled, 
must make for greater efficiency and economy to manufacturers 
and business men and the public alike. The contact of an 
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industry with the public is one of the most interesting phases of 
our industrial life, and particularly of trade association work. 
As the American Paper and Pulp Association has had an 
information service for some years, and has given much atten. 
tion to the telling of the real story of the paper industry to the 
public, this industry is naturally keenly interested in this par- 
ticular phase of organized effort. What the paper industry 
has done, however, is but the beginning, and yet the beginning 
has convinced us that it is good business for an industry to go 
to the public with its problems as well as its product. 

Second: Directional. This may well be used to cover 
the service rendered by an association in connection with the 
problems of production and of more satisfactory business con- 
tact. The struggle which the technically trained man has 
gone through in making a place for himself in industry, and 
the gradual reconciliation between the technically trained 
man and the practical man, is from an educational stand- 
point, one of the most interesting stories which industry 
has to give us today. The contest is not over, particularly 
in the older and more conservative industries, and yet the 
contribution which the technical man has made in helping 
to solve the problems of production is an outstanding accom- 
plishment in many of the industries. Again referring to the 
paper industry, let me say that we have a particularly well or- 
ganized and effective technical association, which is contrib- 
uting much to the paper industry through exchange of in- 
formation among technical men and through direct study of 
production problems. 

The question of better business contacts is a problem always 
before industry and it is a question which trade associations 
have been very helpful in meeting and answering in part. 
Under this heading would come credit service, group insur- 
ance, cost activities, service along traffic lines and organized 
purchasing. Papers could be written upon each of these ques- 
tions. There are trade associations which are giving their 
entire effort to some of these single questions, and with great 
profit to industry. Again let me refer to the paper industry. 
Several years ago it established a Cost Association, which has 
made fine progress in bringing about a better understanding 
of costs in every branch of the industry. 
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Third: Distributional problems. While less will be said at 
this point as to these particular problems, they are probably 
the most important confronting industry today. Repeatedly 
during the past year economists and business men have re- 
ferred to distribution as the weakest link in the chain of Amer- 
ican industry. The efforts of the Chamber of Commerce of 
the United States and Secretary Hoover of the Department of 
Commerce in bringing about the formation of a National Dis- 
tribution Conference are greatly to be commended. Trade 
associations are already appointing Committees on Distribution 
to cooperate with the National Conference. Educational work 
must precede actual accomplishment and because of its very 
difficulty this problem of distribution will doubtless be able to 
attract the keenest minds in business. 

To repeat the opening sentence of this discussion, the trade 
associations as agencies of service to industry are a permanent 
part of the business and the economic life of this country. 
There is very great opportunity before them in creating con- 
ditions that will make for higher standards in business, for 
harmony and peace among business men, for more effective 
production and distribution, and finally for the carrying on of 
the business of the entire country in such a way as to give all 
who are concerned in any way with business or industry a fuller 
and a more satisfactory life as individual men and women. 
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THE WORK OF THE AMERICAN BAKERS 
ASSOCIATION 


H. E. BARNARD 
American Institute of Baking, Chicago 


r NHERE are several hundred trade associations function- 
ing more or less satisfactorily in the United States. 
Almost every industry which is susceptible of organi- 
zation has brought its mutual problems to a clearing house 
supported for the benefit of the industry asa whole. In many 
cases the trade associations render a personal service and handle 
problems of special concern to individual members. 

The Department of Commerce of the United States, work- 
ing in cooperation with the industries for the elimination of 
waste, for the extension of trade and for the improvement in 
processes of production and distribution, has been brought into 
intimate contact with many trade associations. Some two 
years ago the Department published the results of an inquiry 
made to ascertain and discuss the activities of trade associa- 
tions which contribute to public welfare. This report of trade 
association activities is so complete both in its discussion of the 
function of the associations and in indicating to the trades 
themselves the constructive work which they may properly 
undertake, that any effort to cover the field in a brief paper 
would be inadequate. An analysis, however, of the work of 
any particular association may be helpful as a contribution to 
the knowledge of the possibilities in associated effort developed 
for the specific service of industry and the general good of the 
public. 

At a recent meeting of American Trade Association Ex- 
ecutives many subjects were discussed which were of mutual 
interest to the secretaries gathered at the conferences. No 
subject created greater interest than the discussion of “The 
Best Thing We Did Last Year to Put Our Industry in Better 
Standing With the Public,” and no subject is more important 
to industry than that, for every productive effort in the last 
analysis is turned to the best account, both of the producer and 
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of the consumer, when there is a complete and appreciative 
understanding between them. Even the problems of the 
farmer engaged in the production of meat or milk, wheat or 
corn, would be minimized and to a considerable degree elim- 
inated if the ultimate consumer better appreciated the service 
rendered through long hours of toil at the dairy farm and in 
the harvest. 

Our manufacturing industries live by the will of the con- 
sumer. The cotton and woolen industries are less active be- 
cause for the moment women are wearing silk. The corset 
manufacturer has gone out of business or completely changed 
the types of his products. The baking industry has developed 
through the ages from home labor through craftsmanship to 
the modern well organized and almost completely machinized 
industry. But there are still many thousands of men engaged 
in the baking of our daily bread whose chief concern is in pro- 
duction in the shop and whose contact with the ultimate con- 
sumer is casual and unappreciative. 

The baking industry is for the most part local in character. 
Its manufacturers are small manufacturers whose products are 
distributed in an area contiguous to the place of manufacture. 
It is the hope of American Bakers’ Association as the national 
organization of the industry to carry to these craftsman bakers 
become manufacturers an idea of service to the consumer which 
is not measured entirely by the sale of a dozen rolls or a coffee 
cake. A large part of the 50,000,000 barrels of flour baked 
into bread and sweet dough products by bakers is manufac- 
tured in small neighborhood shops through which the baker 
and his sales force come into intimate contact with the women 
and children who buy his goods. 

To a large degree problems of malnutrition among his cus- 
tomers may be referred directly to him, not because of the 
character of the goods he makes but because he does not yet 
appreciate how important his product is as the basic food and 
how his formulas may be improved so that any deficiencies in 
their nutritive value may be eliminated. The baker of bread 
is in very truth entitled to be called the dietitian of the race. 
He should work hand in hand with the milk man, for the 
products of the dairy and of the bakery supplement each other 
so completely that children and adults alike, if provided with 
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an adequate supply of bread and butter and milk and cheese, 
will not lack for nourishment. 

In the manufacturing of his products the large bread baker 
is using more and more milk in his dough batches for he is 
finding that products so made have a better flavor and a better 
quality and he knows that nutritionally the protein and mineral 
content of the milk supply the deficiencies of flour in these food 
essentials. The retail baker is still uninformed as to the im- 
portance of the use of milk and he is not yet prepared to take 
part in the nationwide plan of the leaders of the baking indus- 
try to dignify bread as man’s best as it is his cheapest food. 

American Bakers’ Association believes that its most impor- 
tant service to its members, to the baking industry beyond the 
confines of membership, and to society will be rendered by the 
education of the baker through special schools where he may 
be trained in the application of modern processes of manufac- 
ture and in the development of better balanced formulas and 
the utilization of the results of research in every field which 
has to do with the production of bread. These studies carry 
the baker far beyond his shop. They reach back to the farmer 
who is sowing his seed wheat; they touch the miller in the 
blending and grinding of his wheats for the production of 
standardized flours, and they control every bakeshop practice 
which has to do with the development of formulas for more 
nutritious products, the application of better methods of fer- 
mentation, the delay of staling, the sanitary protection of the 
loaf and its distribution in the most direct and economical way. 

In the development of this service the baking industry is 
touching many other productive industries. Bread made with 
milk compels the preparation of milk in such a form that it 
may be kept without spoilage and convenient for use. The 
condensed milk industry has found one of its chief customers in 
the baker who has used its product both as a carrier of milk 
solids and of sugar for assisting in fermentation and in some 
formulas sweetening the doughs. It is apparent, however, 
that while sugar is an excellent preservative of condensed milk, 
it is not a wholly economical practice to ship sugar to the milk 
condenser in Wisconsin for the production of an article which 
is used in Massachusetts. 

Within recent years other methods of preserving milk have 
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been developed, and at the present time a very large industry 
is springing up in the concentration of milks and especially 
skimmed milks by drying to powder. These milk powders 
are the solids of milk without the butter-fat content. They are 
easily handled in package form. They keep well and because 
of their lack of water content the cost of transportation from 
the factory to the place of use is low. 

In the use of dry milk solids in the bakery a means is being 
developed by which one of the chief economic wastes of agri- 
culture is averted. Billions of gallons of skimmed milk have 
been thrown out as of no value while other huge quantities have 
been diverted to animal feeding. The nutrition expert knows 
that the solids of skimmed milk are one of the most concen- 
trated and valuable foods. They are rich in a very desirable 
protein, they are high in lime and phosphate content, they con- 
tain considerable quantities of milk sugar, an ideal food, and 
they are also rich in certain of the vitamins essential to normal 
nutrition. 

From the standpoint of their food value the solids of 
skimmed milk are as valuable as the fat itself. The conserva- 
tion of these solids to be made into bread by the baking indus- 
try, offers the dairy farmer therefore a profitable market for 
a product which has heretofore for the most part been wasted 
and gives to the public in a most practical and satisfactory way 
food elements which will go far in correcting the malnutrition 
of children and in nourishing the human family. 

The satisfactory development of an outlet for this byproduct 
of the dairy industry through the increased manufacture of 
milk bread can never come through individual action on the 
part of the baker. It will only become possible when the bak- 
ing industry as a whole appreciates first the fact that bread 
made with milk is better bread from a commercial point of 
view, and second, that bread so made is a much better food. 

For the purpose of carrying on its campaign of education 
within the industry, American Bakers’ Association supports the 
American Institute of Baking as its department of education 
and research, and by far the most of its Association activities 
are carried on by the Institute. It believes that a trade asso- 
ciation can best build for its industry by building for the ulti- 
mate consumer, and it finds its greatest concern not so much 
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in helping the individual member as in creating a class con- 
sciousness for the industry and in building an appreciation of 
the baker and his products in the home of every consumer. 

In its Department of Education it trains the men who within 
the next decade will become the leaders of the baking indus- 
try. This training is not confined to the teaching of shop 
formulas and the discussion of trade practices. It goes be- 
yond the discussion of a profitable production of baked goods 
and shows how through his work the baker is building a better 
and stronger race. It stresses the importance of a thorough 
knowledge of nutrition as an essential to the development of 
the industry and it discusses trade promotion not only in terms 
of salesmanship and well designed advertising but in the form 
of contacts with the medical and dental professions, with the 
leaders in women’s work, with teachers, with publicists and 
editors and with all the groups and individuals which influence 
in any way the choice of food. 

Through the American Institute of Baking the Association is 
developing a special department of Nutritional Education. 
The consumption of baked goods reached its maximum in this 
country in the years prior to the war. During the stress of 
war conditions and the taking over of the baking industry by 
the Federal Food Administration, home baking was to a con- 
siderable degree abandoned. At the close of the war the con- 
sumption of flour in the form of baked goods had reached the 
lowest point in its history in this country and was a little less 
than one barrel of flour per capita. Since cereals furnish 
energy in its cheapest and least perishable form they have 
always been the most important food. The bread consumption 
of Italy and France has been much greater than in this country. 
Dr. Alonzo E. Taylor has stated that no dietetic misfortune 
would come to the public if it should increase its food intake 
in the form of cereals up to sixty per cent provided only that a 
satisfactory selection of supplemental foods in the form of 
dairy products, fruits and green vegetables was also made. 

Since at the present time hardly more than one-half of this 
maximum amount of cereal food is being consumed, it is ob- 
vious that the baking industry has a long way to go in the in- 
creased use of its products, and it is to this end that American 
Bakers’ Association is devoting its work. This is an associa- 
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tion activity somewhat beyond the provinces of many trade 
associations. It is not to be understood, however, that in the 
development of plans for increasing the consumption of cereal 
products all other efforts of interest to the baker have been laid 
aside. While it sees its major duty to society and to indus- 
try as well in the increased use of better and more nutritious 
baked goods, which will only become possible through the 
education of the public as a whole and in particular of physi- 
cians and dentists and teachers who to so great a degree direct 
nutritional interest, it is devoting special attention to the solu- 
tion of other problems. 

It is concerned in the setting up of proper systems of cost 
accounting as an essential to efficient and profitable plant 
operation. It is interested in the adoption of satisfactory 
standards as to analytical methods both in the laboratories of 
the industry and in shop practice. The baking industry does 
not lend itself as readily as many othér industries to the stand- 
ardization of its product and the elimination of special sizes, 
forms and varieties. The public taste is in need of constant 
stimulation and this is best accomplished by frequent changes 
in formulas and in appearance of the products. But there are 
many ways in which simplification and standardization may be 
set up in the development of baking machinery and in methods 
of wrapping, distribution and sales. 

One of the important problems of the baker has been the 
securing of satisfactory legislation regulating the sale of his 
product. The production of baked goods made from sound 
and wholesome raw materials by healthy workmen in a sani- 
tary factory and the distribution of such goods in a manner 
which affords them complete protection until they reach the 
table of the consumer, has been thoroughly worked out by the 
baking industry as a whole, and yet there are still many mem- 
bers of the industry who through lack of education or train- 
ing and in some cases of capital are still operating unsanitary 
shops. 

It is obvious that so long as any baker anywhere works in a 
shop which will not meet the approval of the housewife she 
will refuse to believe that the baking industry as a whole is 
worthy of her approval and support. The American Bakers’ 
Association is therefore much concerned in the enforcement of 
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the sanitary laws and it is endeavoring as best it can through 
cooperation with state and city food and health officials to raise 
the standards of sanitation to a point where every member of 
the industry will operate under conditions which not only 
comply with the sanitary codes but as well satisfy the require- 
ments of the most captious housewife. 

One problem which has always concerned the baker has been 
the standardization of bread with respect to the weight of the 
loaf. In many cities and states the baker is required by law 
to bake a loaf which weighs one hour after it is taken from the 
oven one pound, one and one-half pounds. During the war all 
bread production was carried on under such regulation. There 
is, however, a feeling on the part of many bakers that a con- 
sumer may be best served by the manufacture of a loaf of bread 
which is not required to weigh a definite amount. 

Bread sells at a price far below that of other foods. A 
change in price of one cent a pound increases or decreases the 
cost of bread ten per cent or more. A variation in the price of 
other foods of one cent a pound passes unnoticed. Indeed, in 
the case of most foods the seasonal variation is many cents. 
Since, however, the public is accustomed to a stabilized price 
for bread, it is difficult for the baker to adjust his selling price 
to meet increasing or decreasing production costs. 

The wheat market is never stabilized. It varies constantly 
and yet bread made from wheat flour must, as the most satis- 
factory business condition, change its price but seldom. It is 
obvious that if the baker can change the weight of his loaf 
to meet the advancing or declining wheat market, the price 
of bread to the consumer will remain constant. 

One of the problems before the baking industry as a whole 
is therefore the adoption of a uniform plan of work which will 
either fix the weight of the loaf and allow the price to change 
or hold the price constant while the amount of bread sold the 
consumer varies. It has been suggested that as a means by 
which the price of bread may be more promptly adjusted to 
meet changing costs a half cent coinage is desirable. It is ob- 
vious that with such a coin the price of bread might be more 
readily fitted to flour and production costs. 

Industrial research has been carried to its highest stage of 


development in this country. In searching for the answer to 
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this important economic problem the opinion of individual 
bakers as to the best method of solution must, of course, be con- 
sidered, but industry as a whole will be served only when every 
subject concerning its operation is carefully studied. The ac- 
cumulation of facts in science or in industry calls for research 
and the work of American Bakers’ Association, as indeed of all 
progressive trade associations, must rest upon the use of re- 
search in determining basic facts. But few words are so com- 
monly misunderstood and misused. To the chemist or physi- 
cist, research means patient unending labor in laboratories. 
To the statistician research means the compilation and inter- 
pretation of data gathered from every source. To the sur- 
geon, research means trial and experiment, first in the labora- 
tory and then in the hospital ward. 

Commercial research must take every form necessary to give 
the investigator a proper understanding of the laws on which 
his industry rests. If he is a manufacturer he must know his 
raw materials and how to use them most efficiently. This 
means, of course, that his information as to the character of the 
ore which goes to his smelters or of the wheat which flows to 
his mill is brought to him by the chemist, and again, before his 
steel or his flour is built into automobiles or bread its quality 
and suitability for use must be determined. 

No service to society surpasses in importance the service of 
the baker of our daily bread. If by bringing science into his 
shop he can improve the quality of his service, his position in 
industry and in society will no longer fail of recognition. It 
is the purpose of our Association to dignify the work of the 
baker of bread and to enable him better to serve oncoming 
generations. 
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AMENDING THE ANTI-TRUST LAWS 


RUSH C. BUTLER 


Former Chairman, Committee on Federal Trade Commission for 
U. S. Chamber of Commerce, Chicago, II. 


N what I have to say on this topic I hope to make it clear 
| that Congress would be justified at the present time in 
amending the Sherman Law by repealing its criminal 
provisions and in enacting further legislation establishing busi- 
ness standards and conferring upon a federal administrative 
agency the power to determine whether any given agreement 
restraining trade conforms to or violates those standards and 
is otherwise lawful or unlawful. I shall not advance the eco- 
nomic reasons giving strength to this proposal but shall sup- 
port it only by the legislative policy of Congress as indicated 
by its anti-trust and kindred enactments beginning with the 
year 1913, and by the contemporaneous construction of those 
enactments by courts, commissions, government officials and 
the public at large. In view of these considerations the pro- 
posal to relieve violations of the Sherman Law of criminality 
is not revolutionary. It merely represents the next logical 
step in the development of our anti-trust policy. Under the 
proposed amendments the law would carry us only half-way to 
the goal long since reached in England, where the rule of law 
is the same as here, where no regulation is established to ad- 
minister it, where violations of the law do not constitute crimes, 
and where resort to the courts either by the government or by 
aggrieved individuals is so infrequent as conclusively to dem- 
onstrate that the operation of the law is in furtherance of and 
not in opposition to the public interest. 

What is the rule of the Sherman Law? Merely this: that 
contracts unreasonably restraining trade are unlawful. Eng- 
lish-speaking people can take no exception to a rule of conduct 
so sound and so traditional. But in the United States this 
rule of conduct is enacted in a federal statute which makes 
violations thereof criminal offenses punishable by fine and 
imprisonment. The acts constituting the crime are not speci- 
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fied or made certain, or in any way defined. No means are 
established anywhere for determining until long after an agree- 
ment is entered into whether it violates the law. The courts 
alone can determine the question. If after years of litigation, 
much doubt and uncertainty on both sides, and possibly de- 
cisions of the courts favorable and unfavorable to each party, 
it should finally be decided by the court of last resort, perhaps 
by divided vote, that the contract complained of violated the 
law, the crime would long since have been irretrievably com- 
mitted. When a man does certain things he knows definitely 
that he commits the crime of murder and that he must suffer 
the penalty prescribed by the statute defining that crime. 
Hence men are kept from doing the acts that constitute murder 
and the statute is a wholesome statute. The facts constituting 
unreasonable restraint of trade have not been and can not be 
catalogued. The same facts that in one case might constitute 
an unreasonable restraint of trade might in another case con- 
stitute only a reasonable restraint or even no restraint at all. 
Such a state of complicated uncertainty not only keeps men 
from violating the law, that is, from entering into agreements 
unreasonably restraining trade, but it keeps men from enter- 
ing into any agreement restraining trade even though the re- 
straint be reasonable and therefore lawful. 

When fear of the law prevents men from entering into 
lawful contracts, the public interest is violated. The Sherman 
Law is the basis of such fear to an extent that can scarcely be 
estimated. It is therefore something more than a law: it is 
a power over and above the law. A way must be found in 
which to avoid this extra-legal violation of the public interest. 
I believe the way is clearly indicated by the acts of Congress 
of the past few years modifying the rule of the Sherman Law. 
Courts and commissions also point the way. Not only this, 
but we have recently emerged from the new experience forced 
on us by the World War. During the existence of that con- 
flict we learned that prices could be fixed, territory divided, 
output limited, and other restraints of trade practised without 
causing either public or private injury. 

I wish to call attention briefly to the statutes enacted in 
recent years to which I have referred. There is contained in 
the four groups into which these enactments naturally divide 
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themselves a total of about twenty-five acts which may be con- 
sidered together as one big Sherman Law amendment. As a 
result of this series of laws, the Sherman Law has been modi- 
fied as to labor and labor organizations, farmers, horticultur- 
ists, planters, ranchmen, dairymen, nut and fruit growers and 
associations of each of them, exporters, marine insurance com- 
panies, railroads owning competing water lines, national banks, 
American steamship lines, telephone companies, railroads as 
to consolidations, and the packing industry. The classes 
granted exemptions or subjected to regulation have now be- 
come the mass. The only class now remaining fully subject 
to the Sherman Law is general business. 

It is to be noted that these statutes indicate that the govern- 
ment is looking at business from new viewpoints. Under the 
Sherman Law, competition was supposed to be unlimited, and 
only cooperation, combination or agreement was held to have 
dire results. But the Panama Canal Act of 1913 establishes a 
standard, authorizes railroads to own competing water lines 
providing the Interstate Commission determines such owner- 
ship does not interfere with competition between the two. 
This act was the first recognition by Congress of the principle 
that competition might properly be subjected to regulation. 

In the Federal Trade Conimission Law of 1914 Congress 
established a standard and acknowledged for the first time that 
competition should not as a matter of right be free but should 
be restricted and regulated. 

Various sundry civil appropriations acts have provided that 
no part of the appropriations authorized shall be expended for 
the prosecution of producers of farm products or associations 
of farmers who cooperate in an effort to maintain fair and 
reasonable prices. Here Congress recognizes that it is in the 
public interest that producers be permitted to obtain fair and 
reasonable prices for their products, or to state it conversely, 
that it is against the public interest for a person to sell his 
products at less than fair and reasonable prices. 

In the Shipping Board Act Congress recognizes the prin- 
ciple that rate wars are uneconomic and that the result of such 
wars might be to create a monopoly much more detrimental to 
the shipping business and to the public than the fixing of ship- 
ping rates and the allotment of tonnages by agreement among 
ship owners. 
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In the act providing for the operation of transportation sys- 
tems while under Federa! control, the Interstate Commerce 
Commission was authorized in fixing rates to take into consid- 
eration the fact that the rates established by the carriers under 
the stress of competition might be unduly low. 

If the principles thus recognized by Congress are economic- 
ally and legislatively sound when applied to transportation 
companies, farmers, insurance men, national banks, the packers, 
exporters, steamship lines, telephone companies, and many 
others, who is there to say that the same principles are not 
sound when applied to general business? 

A word as to the contemporaneous construction of the Sher- 
man Law by the public, which includes incidentally its con- 
struction by those officials charged with the duty of enforcing 
it. The first case decided by the Supreme Court of the United 
States in which the Sherman Law was held to apply was the 
Trans-Missouri Freight Association case decided in 1895. In 
that case the court held that carriers were subject to the act 
and that the rates made by agreement of the carriers were un- 
lawful. In spite of this decision and a like decision in the 
Joint Traffic Association case decided two years later, the 
carriers continued to make their rates by agreement and in 
violation of the Sherman Law as interpreted prior to IQII. 
By common consent they were permitted so to do, and why? 
Because it was a matter of universal knowledge that carriers’ 
rates and charges had to be made by agreement in order to be 
effective for the protection of the shipper as well as of the 
carrier. The public interest does not appear to have been 
placed in peril on account of the practice. 

Now as to the exercise of the regulatory power. The 
agencies which have been entrusted with power under the 
statutes just referred to are the Interstate Commerce Com- 
mission as to railroad and telephone companies, the Federal 
Reserve Board as to national banks, the United States Ship- 
ping Board as to American shipping companies, the Secretary 
of Agriculture as to the packers, and the Federal Trade Com- 
mission as to all other classes of business. The Federal Trade 
Commission seems to be the logical agency to which to entrust 
in the main the regulatory powers suggested. We all have in 
mind the experiences to which regulation has been subjected 
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at the hands of the Federal Trade Commission. That body 
has received its full share of public condemnation. This does 
not mean that the Commission as originally constituted did not, 
nor that the present Commission does not discharge in com- 
mendable fashion the duties entrusted to it. Ours is a govern- 
ment of laws, which must be administered by men. To say 
that the Federal Trade Commission cannot be depended upon 
helpfully to administer these regulatory statutes is to say that 
our form of government is a failure. Men have been found 
who understand the spirit of the Federal Trade Commission 
Law and who administer it in harmony with its spirit. There- 
fore men can and will be found in the future who will admin- 
ister the law with the same sympathetic understanding. 

If objection be made that to grant this additional authority 
to an administrative agency is to put more government in busi- 
ness, I reply that the Sherman Law puts more government in 
business than all other statutes combined and that to grant 
this additional power would take government out of business to 
an extent that we are now able to appreciate. The adoption 
of the proposed amendments will go a long way toward estab- 
lishing a sense of security in business that has not existed since 
the Sherman Law was enacted. Private injury will not be 
thereby inflicted but the public interest will be immeasurably 
promoted. 
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THE ATTITUDE OF AMERICAN LABOR TOWARD 
THE ANTI-TRUST LAWS 


MATTHEW WOLL 
Vice-President, American Federation of Labor 


i NHE development of the viewpoint of American labor 
toward trusts and great industrial combinations forms 
one of the most interesting studies in American indus- 

trial life. From a position of eagerness to prosecute trusts 
and to maintain a condition of individualistic competition, the 
trade-union movement has come to look upon trusts as an 
economic necessity and an instrumentality indispensable to the 
fullest development of our modern social life. 

Undoubtedly labor’s original hostility to trusts goes back 
to the invention of power-driven machinery, when workers 
looked with fear and suspicion upon the marvelous devices that 
were taking away from so many the occupations at which they 
had made their livelihood and consequently were altering their 
whole manner of living. By 1899, however, the American 
Federation of Labor had become fully convinced that “trust 
busting”’ was an impossibility and that anti-trust laws were 
ineffective and mere deceptions used by politicians to calm the 
fears of a puzzled and frightened public. 

While at that time labor was convinced that anti-trust legis- 
lation was detrimental, it was not, however, ready to accept 
the opinion that the trust was a permanent institution of last- 
ing value to the people as a whole. The Convention which 
was held in Detroit in 1899 had this to say: 


Conscious of the strides with which industry has combined into the modern 
trusts, organized labor looks with apprehension at the remedies offered by 
theorists to curb the development or destroy the combination of industry. 
Organized labor is convinced that the state is not capable of preventing the 
development of industry and propositions to do so would react with greater 
force upon the working people than upon the trusts. Trade unions will 
continue organizing in order that material improvement may keep pace 
with industrial development. It is the duty of the state as well as of the 
labor movement to treat this subject as a natural development because the 
trust is an industrial disease which can only be finally cured by remedies taken 
from the industrial garden; organizations of labor free from all anti- 
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combination laws, given full freedom to use their own natural weapons, and 
the thoughtful and earnest support of all lovers of industrial freedom, will 
meet this evil and overcome it in the natural evolutionary way. Legislators 
are asked to sweep away the present anti-combination laws so that the trusts 
may not have at their command the judicial, executive, and military machinery 
of the political state.1 


In the next Convention, held in Louisville, in 1900, labor 
expressed itself more clearly and concisely, reaffirming its 
hostility to anti-combination legislation and continued to say 
that these laws were “beyond question designed to strike a 
blow at the organizations of labor”. In the session of Con- 
gress for the term preceding this Convention, labor had in- 
sisted that the then pending legislation should contain a rider 
or amendment which would “eliminate the possibility of any 
court making victims of the workers”. Anti-trust legislation 
was condemned again in the following year and again labor 
repeated its effort to secure exemption. In 1903 the Conven- 
tion repeated the charge that “under the guise of anti-trust 
laws lies the hidden purpose to attack the organizations of 
labor”. It went on to charge that “under provisions of such 
laws the only persons ever indicted were working men”. 

In the following year labor repeated its effort to secure 
exemption from anti-combination laws but, it is interesting to 
note, it likewise expressed condemnation of “all trusts and cor- 
porations, inimical to the welfare of the wage earner ”’. 

For many years the fight continued to secure exemption for 
labor from the operation of the Sherman Anti-Trust Law and 
other anti-combination legislation. ‘‘No matter what trust 
legislation is enacted”, said the Convention in 1907, “it must 
not in any manner interfere with the right of working men to 
organize for the protection of their own interests ”’. 

In 1908, Congressman William B. Wilson, later Secretary of 
Labor, introduced a bill intended to exempt labor from the 
operation of the Sherman Law, but the bill was smothered in 
the Sub-Committee of the House Judiciary Committee. 

In 1909 labor was of the opinion that the organizations of 
wage-earners existed solely ‘by the sufferance of the powers 
that be” and it was reported that there was still no success 

1 Quoted by the author, in the main literally but with some condensation, 


from presidential and committee reports approved by the convention. 
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in securing legislative exemption for labor from the opera- 
tion of the anti-combination laws. 

In 1910, the American Federation of Labor was of the 
opinion that its worst fears were being realized and that there 
were many cases in which labor was brought into court charged 
with being a combination in restraint of trade. The Conven- 
tion that year heard reports of three important suits and of 
various minor cases in which labor was thus brought into 
court. The important cases were, Loewe v. United Hatters of 
North America, Sitomer v. Shirt Waist Workers, and Post v. 
American Federation of Labor. 

The fight either to repeal all anti-combination and anti-con- 
spiracy laws, or to secure legislation exempting the organiza- 
tions of workers from their operation was intensified. It will 
be noted that the hostility to anti-trust legislation was much 
more a matter of self-defense than it was a matter of leaving 
the road open for the evolutionary development of industrial 
organizations into larger and larger units for more economical 
production. The attitude of labor at this time was significant 
in that it was the reflection of the attitude of government and 
also the attitude of great captains of industry, who, themselves 
seeking the economies and profits of trust operation, sought to 
place the wage-earners in a position of abject individual help- 
lessness. The Convention of the American Federation of 
Labor in 1910 had the following to say: 


By the interpretation given the Sherman Anti-Trust Law its provisions 
have been extended to labor unions and by it the toilers are mulcted in 
damages for the exercise of their endeavors to protect their own interests. 
Further labor men may be proceeded against criminally because of efforts 
they may make in furtherance of a fair standard of wages, hours and con- 
ditions of employment by withholding their labor power and their patronage. 
The Federation of Labor was justified in making every effort to safeguard 
the right of organization of the toilers. It is the bounden duty of the work- 
ers to subordinate political partisanship in the one great effort to attain the 
right to organize. The Wilson Bill was again endorsed it being believed 
that it would accomplish the results desired and that it would remove the 
strained construction of the Sherman Law made by the Supreme Court and 
destroy any possibility of making the law apply to the laborer instead of to 
the product of his labor. 


This attitude was reaffirmed by the Convention in the fol- 


1 See p. 109, note. 
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lowing year at Atlanta, Georgia. The grievances which finally — 
led labor to make the supreme effort to achieve a solid legal foot- 
ing and complete freedom from liability for damages in such 
cases as that brought against the Hatters’ Union were accu- 
mulating rapidly. In 1912 the American Federation of Labor 
declared: ‘“‘the Sherman Law was designed and accepted as a 
law to prevent monopoly. The real fact is that it is a law to 
prevent association. The Sherman Anti-Trust Law accepts the 
definition of the courts that labor power is property and any 
number of men and women associating themselves together 
must, if the product of their labor goes into interstate commerce, 
be upon the same plane as the products of the factories belong- 
ing to the different corporations. Two remedies are possible. 
One to repeal the law entirely and the other to have the law 
make a distinct dividing line between the labor power of man 
and the product of labor”. 

By 1913 legislative relief was in sight, even though Presi- 
dent Taft had vetoed the Sundry Civil Appropriation bill, con- 
taining a proviso that none of the money appropriated should 
be used to prosecute labor organizations under anti-trust laws. 

In its 1914 Convention, held in Philadelphia, the American 
Federation of Labor was able to celebrate the passing of the 
Clayton Act intended to distinguish between labor power and 
the product of labor and to regulate the issuance of injunc- 
tions in labor disputes as well as providing for jury trial in 
contempt cases. Labor was soon to discover, however, that no 
complete victory had been won. It was by this time, however, 
beginning to change its views as to the desirability of trusts in 
themselves. The opposition was centering more and more 
upon legislation which did not prevent the formation of trusts 
but which was used repeatedly in an effort to destroy or harass 
trade unions. The effort was continued to secure amendments 
to appropriation bills providing that no moneys should be used 
for the prosecution of labor unions as combinations in restraint 
of trade. 

Labor was successful in having such amendments adopted 
and for several years it was unlawful to use money for such 
purposes. The position of labor today bears little resemblance 
to the position of labor twenty-five or thirty years ago. Labor 
understands fully today that the so-called trust is a permanent 
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institution, that it is a logical and evolutionary development in 
the field of production and distribution, and that the remedy 
lies not in destruction but in guidance and control through the 
development of democratic methods and practices. 

What may be called the modern position of American labor 
regarding trusts was set forth in the Portland Convention of 
the American Federation of Labor in 1923. This position has 
been reaffirmed in subsequent Conventions and it stands today 
as the present expression of labor’s point of view. Whereas 
in the earlier years labor’s attitude toward trusts and anti- 
trust legislation was based almost wholly upon the necessity 
for self-preservation, it is today based upon an industrial phil- 
osophy which labor believes meets every test. 

The expression of labor’s point of view regarding this 
modern development of industry was set forth in two declara- 
tions in Portland, one dealing solely with the status of anti- 
trust legislation and the other explaining labor’s attitude to- 
ward the whole situation. In the first of these declarations we 
find the following: 


The Sherman Anti-Trust Law and its supplemental laws were all designed 
to restrain the merging of industrial and commercial groups for the purpose 
of monopoly and the arbitrary fixing of prices through monopolistic control 
or restraint of trade. At the time of the enactment of the Sherman Law 
the development of large corporate and associate enterprise was in the mak- 
ing and it was to prevent this further development that the law was enacted. 
This law is impotent in the fact of the industrial and commercial develop- 
ments and by decisions of the United States Supreme Court within the last 
few years its restraining influence has been annulled for all practical pur- 
poses. Attempts were made to correct the result of these decisions; the 
Clayton Law was enacted; but the Supreme Court has so restricted its labor 
provisions as to render this law useless for the purposes intended. It is clear 
that the Sherman Anti-Trust Law and similar legislation cannot check 
industrial developments and tendencies and that such laws only furnish added 
opportunities to repress the trade union movement. The convention was 
pleased to note that legislative demands are in the making which contemplate 
the wiping out of these repressive laws together with all suppressive decisions 
predicated on this sort of legislation.? 


From the other declaration, in which labor’s philosophy is 
fully stated, the following extract is taken: 


1 See p. 109, note. 
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The functional elements in our national life must fit themselves to work 
out their own problems, eradicate their abuses and furnish America with 
an ever increasing flood of commodities, both necessary and pleasure giving. 
Industry alone has the competence and it must demonstrate that competence 
through organization. The organized functional elements in industry will 
find easy of solution those problems to which politicians now turn their 
attention in futility. Industry must organize to govern itself, to impose 
upon itself tasks and rules and to bring order into its own house. Industry 
must bring order to itself constructively, or it will have an order thrust 
upon it which would be demoralizing if not fatal. Our people can not live 
and thrive under the regime of bureaucracy that threatens unless industry 
solves its own problems. 

It was the abuses attendant upon an unregulated natural industrial impulse 
that brought upon our country that legislative monstrosity known as the 
Sherman anti-trust law. It is a mistaken zeal on the part of political gov- 
ernment, a zeal often encouraged by powers that misinterpret their own role 
in our industrial life, that burden us with the anachronism known as the 
injunction. 

It is a combination of industry’s own neglect and of government’s effort 
to function where industry for the moment fails or seems to fail that gives 
us a growing number of boards, commissions and tribunals to add their 
weight to the burden of industry. 

Industry, organized as we urge it must be organized, will begin in truth 
an era of service, rational, natural development and productivity unmatched 
by past achievement or fancy. 

It is not the mission of industrial groups to clash and struggle against 
each other. Such struggles are the signs and signals of dawning compre- 
hension, the birth pangs of an industrial order attempting through painful 
experience to find itself and to discover its proper functioning. The true 
role of industrial groups, however, is to come together, to legislate in peace, 
to find the way forward in collaboration, to give of their best for the 
satisfaction of human needs. There must come to industry the orderly func- 
tioning that we have been able to develop in our political life. We must find 
the way to the development of an industrial franchise comparable to our 
political franchise. There must be developed a sense of responsibility and 
justice and orderliness. 


Labor stands ready for participation in this tremendous development. 


There is here set forth, largely from the official records, the 
development of an attitude on the part of labor that began as 
a protest and a matter of self-defense and culminated in a posi- 
tion based upon the larger ground of public welfare—a position 
which labor feels is fundamentally sound and far in advance 
of any other industrial philosophy now before the people of 
our country. 
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THE ORIGINAL PLAN AND EARLY HISTORY OF 
THE FEDERAL TRADE COMMISSION 


GEORGE RUBLEE 


Formerly Member of the Federal Trade Commission, Washington, D. C. 


WAS very closely associated with the planning and draft- 
ing of the Federal Trade Commission Act, particularly 
as regards Section 5 dealing with unfair methods of com- 

petition, and I was in consultation with President Wilson and 
with leading members of the Senate and House Committees 
while the bill was before the Senate and in the Conference 
Committee. Later I served for some time as one of the first 
members of the Trade Commission itself. So on account of 
this experience I think the most interesting contribution I can 
make will be to tell you something of what I know to have been 
the purpose of those who conceived and drafted the act and of 
its chief supporters in the Senate and House of Representatives. 
Then, if I have time, I will say a word about the problems which 
confronted the Commission when it came into existence. 

The history of the Trade Commission is closely connected 
with that of the Clayton Anti-Trust Act. The two acts were 
considered and passed by the same Congress. It was not at first 
proposed to give the Trade Commission any power over unfair 
competition. That subject was dealt with in the Clayton Bill. 
It is an interesting and perhaps not generally known fact that 
the insertion in the Trade Commission Bill of Section 5 relat- 
ing to unfair competition was due to a change of mind on the 
part of President Wilson and his advisers as to the best way to 
stop monopolistic practices. Section 5 of the Trade Commis- 
sion Act was designed as a substitute for the first four sections 
of the Clayton Bill in its original form covering specific meth- 
ods of unfair competition. 

You will recall the importance of the trust issue in the presi- 
dential campaign of 1912. The conception of the trust problem 
which appeared to underlie President Wilson’s position was 
that large combinations of capital were inherently uneconomic 
and wasteful and were able to obtain and keep their power 


through the use of oppressive practices for the purpose of ex- 
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cluding competitors from the field. He also appeared to be- 
lieve that these practices were sufficiently well known to be de- 
fined and penalized. 

In January, 1914, in an address before both houses of Con- 
gress, the President announced the Administration’s anti-trust 
program. He called for a “ further and more explicit legisla- 
tive definition of the policy and meaning of the existing anti- 
trust laws”. ‘‘Surely”’, he said, “ we are sufficiently familiar 
with the actual processes and methods of monopoly and of the 
many hurtful restraints of trade to make definition possible, at 
any rate up to the limit of what experience has disclosed. 
These practices being now abundantly disclosed, can be ex- 
plicitly and item by item forbidden by statute in such terms as 
will practically eliminate uncertainty, the law itself and the 
penalty being made equally plain”. The President also urged 
the establishment of an interstate trade commission “as an in- 
dispensable instrument of information and publicity ”, without, 
however, any definite declaration as to the powers it should 
have. 

Bills were introduced to carry out this program and hearings 
were held. The bill to create a Trade Commission gave no 
regulatory power to the Commission. It was to be an investi- 
gating and advisory body, hardly more than an amplification 
of the existing Bureau of Corporations. The other bill, known 
as the Clayton Bill, was to contain the explicit definitions of 
monopolistic practices that were to be prohibited and penalized. 
Many such definitions were suggested and discussed at the 
hearings. It was found to be extremely difficult to draft defi- 
nitions that would reach the evil aimed at and only that evil. 
Finally the Committee evolved four definitions of monopolistic 
practices embodied in the first four sections of the bill, which 
provided criminal penalties for their violation. These defi- 
nitions, expressed in abstract language with numerous qualifi- 
cations, appeared not only to be obscure, but also to be sus- 
ceptible of interpretation in a manner that would interfere with 
legitimate business operations. Moreover, they left open a 
wide field for the exercise of ingenuity in devising other prac- 
tices destructive of competition. 

It happened that I was a friend of Congressman Raymond B. 
Stevens of New Hampshire who was a member of the Com- 
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mittee on Interstate and Foreign Commerce to which the Trade 
Commission Bill had been referred. I was much interested in 
the anti-trust legislation and Mr. Stevens and I talked it over 
together. It seemed to us that enactment of the bills in their 
then form instead of clarifying the anti-trust laws would add 
to the existing uncertainty and also subject to criminal penal- 
ties business activities which in certain circumstances might be 
quite legitimate. 

There were a number of other bills besides the Clayton Bill 
in which monopolistic practices were defined. I had noticed 
that in most of these bills at the end of the list of forbidden 
practices there was a general clause prohibiting all other forms 
of unfair competition. The same general clause appeared at 
the end of lists of specific practices enjoined in various decrees 
of Federal Courts in cases arising under the Sherman Law. 
The Supreme Court in the Standard Oil case had described 
certain monopolistic practices of the defendants as “ unfair 
methods of competition’. It therefore appeared that the 
phrase “ unfair competition” had a recognized meaning in the 
terminology of anti-trust law. So I suggested to Mr. Stevens 
that the right way to legislate would be to strike out of the Clay- 
ton Act the objectionable and insufficient definitions and in- 
stead to declare unfair competition to be unlawful and give the 
Trade Commission power to prevent it. Mr. Stevens agreed 
and asked me to draft a bill conferring such a power on a 
Trade Commission. I drafted a bill on the general lines of 
the Committee’s bill with the addition of a section declaring 
unfair competition to be unlawful and authorizing the Com- 
mission to issue complaints and make cease and desist orders. 
Mr. Stevens took the bill to his committee, but did not succeed 
in persuading them to accept it. Both the Clayton Bill and the 
Trade Commission Bill passed the House with large majorities 
on June 5, 1914. 

Mr. Stevens and I then decided to make one more effort in 
behalf of our idea by going to President Wilson and discussing 
it directly with him. Mr. Stevens secured an appointment with 
the President and early in June he and I and others who had 
become interested, including Mr. Brandeis and Mr. Charles 
McCarthy of Wisconsin, had a conference with President Wil- 


son. We presented our case, pointing out the objections to the 
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obscure and inadequate definitions of monopolistic practices in 
the Clayton Act and giving our reasons for thinking that the 
best way to accomplish the desired result would be empower 
the Trade Commission to enforce a general prohibition of un- 
fair competition which would cover monopolistic practices of 
every description. The President appeared to be much inter- 
ested in our views and discussed them with us for some time. 

The effect of this conference with the President was soon 
apparent. For the Senate Committee on Interstate and For- 
eign Commerce, having adopted in substance the Trade Com- 
mission Bill passed by the House, incorporated in it as Section 
5 the section of the Stevens Bill relating to unfair competition 
and reported the bill so amended to the Senate. The Senate 
debated the bill for many weeks and the entire debate centered 
on Section 5. The bill was passed by the Senate, emerged 
from the Conference Committee with amendments relating 
mainly to the subject of court review of the orders of the Com- 
mission, and finally becamealaw. In the meantime the Senate 
struck out of the Clayton Bill the four sections defining and 
penalizing monopolistic practices and it looked as if our whole 
plan would be carried out. But when the Clayton Bill was be- 
fore the Conference Committee the House conferees insisted 
upon saving part of their work. Two of the four sections were 
restored in somewhat modified form without criminal penalties 
and the Trade Commission was given the same power to en- 
force them as it had to enforce the comprehensive prohibition 
of unfair methods of competition. The restored sections are 
Sections 2 and 3 of the existing Clayton Act. 

I have made this rather summary narration of my personal 
knowledge of the history of the anti-trust legislation of 1914 
in order to have you understand the purpose in the minds of 
the men who drafted the Trade Commission Act and of its 
chief supporters in Congress. This has some interest in view 
of the actual administration of the Act by the Commission and 
of its interpretation by the courts. 

I have tried to make clear in the first place that there was no 
intention to cover merely deceptive or dishonest practices by 
the prohibition of unfair methods of competition. Fraudulent 
practices belong in an altogether different category from mon- 
opolistic practices. It was believed that the fact that the Trade 
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Commission Act was an anti-trust act and the further fact that 
“unfair competition” had a recognized meaning in the ter- 
minology of anti-trust law would be a sufficient guide to the 
Commission and the courts in interpreting the phrase. The 
only objection to extending the meaning to fraudulent prac- 
tices was that this would so increase the Commission’s labors 
that with its limited appropriations and personnel it would 
not be able to give sufficient attention to the real task for which 
it was established. And as no dissatisfaction had ever been 
expressed with the ordinary judicial remedies in cases of com- 
mercial frauds there appeared to be no reason for giving work 
of this sort to the Commission. I think the debates in Con- 
gress on the whole will bear out my statement on this point. 
But one or two things were said in the course of the debate 
which raised the question whether the broader interpretation 
might not be put on “unfair competition”. To guard against 
that possibility, while the bill was before the Conference Com- 
mittee, there was inserted in the paragraph which requires the 
Commission to issue a complaint against any person using an 
unfair method of competition the words “if it shall appear to 
the Commission that a proceeding by it will be to the interest 
of the public”. I myself suggested this amendment in exactly 
the words adopted. The object was simply and solely to pro- 
tect the Commission from being overloaded in case “ unfair 
methods of competition”’ should be construed as extending to 
fraudulent practices. There was no intention to enlarge the 
jurisdiction of the Commission by the reference to the public 
interest, but merely to allow it to exercise a discretion in de- 
ciding whether it would issue a complaint even in a case where 
its jurisdiction was clear. I speak of this because of the ex- 
tensive discussion which has taken place concerning the mean- 
ing and effect of this public interest clause. 

There was no intention to give the Commission power to 
enforce the Sherman Act. Both the Clayton Act and Trade 
Commission Act were understood to be supplemental to the 
Sherman Act, which was left intact, and Congress was careful 
to provide that it should not be affected by the supplemental 
acts. I do not think it occurred to anyone at the time that a 
voluntary combination or contract putting an end to competi- 
tion could be regarded as a method of competition. 
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I now come to the early history of the Commission itself, 
about which I will speak very briefly. It was a long time after 
the organization of the Commission before any complaint was 
issued. One reason for this was the inability of the Com- 
mission to agree on its policies. There were three main ques- 
tions about which the opinions of the Commissioners differed. 
Did the phrase “unfair methods of competition” extend to 
fraudulent practices? Did the Commission have jurisdiction 
over combinations in violation of the Sherman Act? And 
lastly, should the Commission undertake to give advice in ad- 
vance? In regard to the first two of these questions, those 
relating to jurisdiction, I have perhaps already made a suffi- 
cient statement, and I will pass to the third question. 

It appeared to be the common belief of business men that 
the chief function of the Commission was to give advice in re- 
gard to the legality under the Sherman Act of proposed com- 
binations or contracts. There were, I think, several hundred 
applications for advice in advance on questions of this kind 
submitted to the Commission during the first year or so of its 
existence. It seemed to me perfectly clear that nothing in the 
law authorized the giving of such advice and the Congressional 
debates showed that Congress was strongly opposed to such 
action on the part of any government agency. Moreover, the 
advice, if given, would have afforded no protection, since there 
was no assurance whatever that either the Department of 
Justice or the courts would pay any attention to it. Yet there 
were members of the Commission who seemed to be in favor of 
giving such advice and the question was not disposed of when 
[left the Commission. Since then the Commission has decided 
not to give advice of this character and I think that decision 
was fortunate both for the Commission and for business. 

There is one kind of advice, however, which I think the Com- 
mission can legitimately give and should give more liberally 
than it has done. That is advice not with regard to any spe- 
cific undertaking but concerning some general subject in which 
large numbers of business men are interested and about which 
there is much difference of opinion. The Commission has 
broad powers of investigation and report and facilities for 
making an expert and impartial study of such questions. When 
the Act was passed it was thought that this function would have 
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important results in influencing public opinion and in affecting 
the judgment of Congress and the decisions of the courts. The 
conclusions of a really expert and impartial commission would 
have weight and in this way progress might be made in bring- 
ing our statutory and case law into harmony with economic law. 

While I was on the Commission we made an investigation 
on our own initiative into the conditions of American export 
trade. It appeared that an obstacle to the development of this 
trade was the belief that traders could not combine for the 
purpose of selling their goods in foreign markets without viola- 
tion of the Sherman Act. The report ended with the opinion 
that probably the Sherman Act did not prohibit combinations 
for the, purpose of engaging solely in export trade, but that 
business men were not sure of this and were not willing to take 
the risk. We therefore recommended the enactment of a law 
which would remove the doubt. The result of the investigation 
was to persuade the Administration to place its influence be- 
hind a bill prepared by the Commission which was finally en- 
acted as the law now known as the Webb-Kenyon Law. This 
is an example of the sort of benefit the country might secure 
from the constructive employment of the Commission’s power 
to investigate and report. 

I am not yet convinced that the departure of the Commis- 
sion from the original plan has been wise. The Commission 
has assumed jurisdiction over every sort of fraudulent and 
immoral business practice as well as over those that lead to 
monopoly, and in this has the approval of the Supreme Court. 
It has also undertaken to enforce the Sherman Act. That 
question I do not regard as settled yet. In so extending its 
jurisdiction the Commission has spread its effort over so wide a 
field that it has perhaps not been able to do the particular job 
for which it was established as well as it otherwise might have. 
It has, to be sure, performed useful service in stopping certain 
deceptive business practices, but I do not find that it has ever 
thrown much light on the dark places in anti-trust law. It has 
accepted and applied the rules laid down by the courts, but it 
has done little to assist the courts or Congress by the gathering 
and expert interpretation of needed information. In its in- 
vestigations it has appeared to be rather more concerned with 
exposing abuses than with discovering the answer to disturb- 


ing business problems. 
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PUBLIC INTEREST VERSUS PRIVATE INTEREST IN 
THE FEDERAL TRADE COMMISSION ACT 


NELSON B. GASKILL 


Formerly Federal Trade Commissioner 


Trade Commission Act satisfies neither the votaries of 

the act nor its critics. The comfort of the former in the 
Commission’s judicial victories is tempered by a recognition 
of their lack of proportion. The realization of the object of 
the Act, even the discovery of the approach to it, still seems 
remote. The friends of the Act attribute this, in the main, to 
insufficient appropriations, and the limitations imposed upon 
the Commission’s jurisdiction by judicial decisions. The 
critics find in the Commission’s functioning a failure to corre- 
spond with their conception of assistance to business and a 
difference with the courts which, resulting in reversal of the 
Commission’s orders in a considerable number of cases, is ar- 
gued to indicate a lack of perception in Commission adminis- 
tration. Both parties are agreed that there is a large potential 
of good in the Commission Act, but there is no agreement any- 
where as to the manner or substance of its realization. De- 
spite the present confusion, I cling to the belief that the prob- 
lem of reconciling the Commission Act with the views of all 
reasonable men and developing its true content, is not in- 
capable of solution. The presentation of at least a partial 
solution is the purpose of this article. 

It has been judicially determined that the definition of unfair 
competition is in last analysis not for the Commission but for 
the courts of review, and as well that the courts may upon 
facts found by themselves, without disturbing the findings of 
the Commission, reverse the Commission’s orders.* Passing the 
important question whether these rulings have not devitalized 
the Commission’s functioning and denatured the Act, it is 
thereby made the more essential that these two agencies, the 


[ is apparent that the social effect produced by the Federal 


1F, T. C. v. Warren, Jones & Gratz, 253 U. S. 421; F. T. C. v. Curtis 
Pub. Co., 260 U. S. 568. But see comment of Taft, C. J. 
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Commission and the courts, which must harmonize to produce 
a positive result, shall have a common understanding of the 
object in view and of the method of approach. This common 
understanding requires that there shall have been discerned 
and stated a principle of distinction between fair and unfair 
competition, and that the relation which the Commission bears 
to the application of this principle in the first instance be clearly 
distinguished. 

Neither of these elements can be at the present isolated by 
analysis of the Commission’s orders or the judicial expressions 
concerning them. The Commission during my experience 
never agreed upon and never during its existence, as it seems 
to me, consistently applied such a principle of distinction— 
which may be why it never attempted the statement. The re- 
sults of judicial review are open to the same comment. The 
negative definition of the Gratz case in the U. S. Supreme 
Court (supra) still requires its interpretation by that court in 
an instant case whereby its deficiency as a statement of prin- 
ciple is exposed. And the remaining decisions, those which 
sustain the Commission’s orders as well as those which reverse 
them, may be analyzed at length without disclosing the con- 
necting, reconciling thread of a controlling principle. I am 
assuming that the distinction between a definition and a prin- 
ciple is sufficiently understood. 

Under the law the Commission is to act when it believes that 
an unfair method of competition has been or is being used and 
that a proceeding by the Commission is to the interest of the 
public. So much controversy has focused upon this section of 
the Act that it has received a gift of significance out of pro- 
portion to its status in the scheme of the law. It is a procedural 
direction only, supplementing but not controlling the incisive, 
clean-cut declaration of the preceding paragraph, that “ un- 
fair methods of competition in commerce are hereby declared 
to be unlawful.” This sentence contains the compass bearing 
and to lose sight of it, to seek a guide only in the directions 
as to procedure, is to embark for the port of confusion. 

The Commission view has been that this procedural direc- 
tion was in the nature of a saving clause which afforded an 
administrative discretion of non-action when it might not 
agree with a complainant that the law had been violated, or of 
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refraining from the issue of a complaint otherwise justified, 
when it might not seem to serve the public interest by doing so. 
The judiciary at first seemed to concur in this interpretation, 
but a trend of difference began to appear until it is now settled 
law that public interest in the suppression of a chosen method 
of unfair competition is a justiciable issue which must be 
charged and proven. The two views are not necessarily con- 
tradictory because they deal in reality with entirely separate 
subjects. In its essence the judicial rule is merely the propo- 
sition that the prevention of unfair competition is directly con- 
nected with and dependent upon the identification of an ex- 
istent or prospective public interest. It is not a denial of the 
Commission’s contention for administrative discretion, for it 
does not signify control by any outside agency of the Com- 
mission’s originating processes. ~The Commission is still free 
up to the point of the issue of a complaint. Thereafter the in- 
terest of the public in its proceedings must appear. 

The judicial view is entirely sound as a generalization. Any 
other contention would be absurd. But the difficulty with it 
is that it merely restates the original problem in different 
terms. For had the much debated phrase been omitted from 
that part of the law which prescribes how the Commission shall 
act, as it was omitted in fact from the fundamental declaration 
of what the Commission shall do, i. e., prevent the use of un- 
fair methods of competition, the underlying impulse of Com- 
mission action nevertheless must be, as was that of the act of 
legislation, a concept of public interest or welfare. The policy 
of legislation is for Congress as the representation of public 
interest. The administration of the policy, whatever it may 
be, is for the Commission and the courts, translating the ab- 
stract conception of public interest as expressed in the law to 
its concrete application in the form of a Commission order. 
To keep to proper bounds, it is no function of the Commission 
or of the courts to determine when unfair competition shall be 
prevented, because Congress has prohibited all methods of un 
fair competition. The only question open is whether an in- 
stant case presents the use of such a method. If it does, there 
is but one response which the Commission and the courts can 
make to it without encroaching upon the field of policy which 
is the prerogative of Congress. The trouble with the judicial 
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view in its application is that it requires substantiation of the 
policy of the act in every case. Instead of ascertaining the 
quality of conduct which Congress has declared to be against 
public policy, the rule requires that public policy shall be de- 
fined in each case and shown to have been invaded. Each 
case then becomes a little and piecemeal determination of what 
constitutes public policy and what violates it. “ Tot homines, 
tot sententiae.” 

However much we may?argue about this, the expression of 
the legislative policy in this instance, because of the uncertain 
terms in which that policy is stated, requires that the admin- 
istrative agencies perceive and comprehend the nature and 
characteristics of the public interest on which the legislative 
declaration is based. This requires constructive interpretation 
in its highest significance. It is frequently necessary in the 
interpretation of law to disregard the expressed intent of the 
members of a legislative body and to consider what they did 
instead of what they said. It is sometimes necessary also to 
impute to the law a spirit or content of purpose which found no 
expression in debate. Likewise, to justify a law and harmon- 
ize its policy by a course of sound reasoning, uncovering the 
latent argument which, unexpressed, directed the legislative 
course. This was the genius of John Marshall. 

Presupposing a public interest in the declaration that un- 
fair competition is unlawful, and that the Commission shall 
prevent its use, it must be apparent that such an interest arises 
because of one of the following alternatives: first, that unfair 
competition is per se opposed to the conduct of business on the 
universal employment of fair methods of competition and con- 
stantly tends to subvert it, and hence is a matter of public 
concern ; or second, that under some circumstances it is in the 
public interest to prevent or redress a private injury antici- 
pated from or due to the employment of unfair competition. 
The first alternative conceives organized society as a whole, 
constantly endeavoring to produce mass conformity of customs, 
rules and habits of business conduct and is concerned lest this 
process of the tender, acceptance and rejection of ideas, meth- 
ods, customs, become self-destructive. The second deals with 
individuals, groups and classes and attempts the piecemeal and 
separate solution of conflicts which in reality are not capable 
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of separation and no single one of which, considered by itself, 
either presents the true nature of the problem or affords an 
opportunity for its solution. 

I do not think the Commission has ever clearly distinguished 
between these alternatives. It seems rather to have been as- 
sumed primarily by the Commission and subsequently by the 
courts, that the foundation of the Act lay in the second alterna- 
tive. The early complaints issued by the Commission charged 
that the method in question was adopted for the purpose of 
injuring competitors or purchasers or both, and had that 
effect, thus tendering injury to-individuals in their private 
capacity as the pivotal issue. This was later changed to an 
allegation of tendency and capacity to injure, but the essen- 
tial issue remained the same. Naturally the courts adopted 
this view of the Act also and so what now seems to me to have 
been a complete misconception has clouded the interpretation 
of the Act and finally rendered the accomplishment of its object 
almost impossible unless there shall be a recovery of vision. 

While no one who has not been directly connected with the 
administration of this Act can be acutely aware of the burden 
imposed upon the effort to determine the nature of unfair 
competition and to prevent its use, by the prevailing concept 
of public interest and its requirements, a brief statement should 
suffice to exhibit such maladjustments as clearly indicate the 
presence of a monkey wrench among the wheels. 

The impossibility of covering the whole field of the Commis- 
sion jurisdiction which, whatever may have been the intention 
of those who helped draft the Act, now certainly includes fraud, 
deception and misrepresentation, requires the isolation of a 
type for the purposes of this paper. Consequently this con- 
sideration of consequences of prevailing concepts is confined 
to misrepresentation. 

One phase of this misconception is that it may be to the in- 
terest of the public, under particular circumstances, that a pub- 
lic authority should assert or defend the private rights of some 
individual or group, and not to do so under other circumsances 
attending the use of the same course of conduct. And so we 
find the courts as a consequence considering the status and rela- 
tions of the parties rather than the merits or demerits of the 
practice illustrated by them. The displacement of concern 
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induced is best illustrated by the Bene case in the Second Cir- 
cuit." In this instance the Commission was so far judicially 
seen as the advocate of a private interest, that its order was re- 
versed because its putative client was found to have been at 
least equally guilty of misrepresentation with the respondent. 
The court therefore held that it was not to the interest of the 
public to protect a competitor or competition of this character. 
The judicial logic is inevitable if the premises are sound. But 
it leads up a blind alley as far as the prevention of misrepre- 
sentation is concerned because a general practice of misrepre- 
sentation becomes thereby impregnable. The more general 
its use, the greater is its protection against the law. Since the 
conclusion defeats the law the premise must be erroneous. 
This theory also has an interesting by-product. If public 
interest is a justiciable issue to be pleaded and proven, the 
burden cast upon the Commission is intolerably detrimental 
to the accomplishment of the object of the law. False adver- 
tising is condemned judicially on either or both of two grounds; 
first, that it works a disadvantage to the merchant who adver- 
tises honestly. The proof of this allegation would consist of 
the testimony of persons that but for such false advertising 
they would have purchased from the honest advertiser. The 
mere statement of the requirement is all that is needed to show 
the impossibility of its fulfillment except by chance. And if 
such a consequence be assumed, as in fact it was assumed in the 
Winsted decision,’ then the real issue is the falsity of the ad- 
vertisement rather than the injury to the honest merchandiser. 
The other ground upon which false advertising is sometimes 
condemned or approved according to the operation of the test, 
is the number of injuries resultant, that is to say, the number 
of persons deceived. Subjecting this test to the necessities of 
proof, it requires that the Commission shall by some means 
acquire a considerable quantity of information of the most 
intimate character, which most people conceal rather than re- 
veal. Occasionally a complainant appears who has sufficient 
interest and means to do the necessary detective work and pre- 
sent it to the Commission. The exception does not establish a 
rule either that the-Commission could find such evidence in 


1 John Bene & Sons, Inc. v. F. T. C., 299 Fed. 465. 
2F. T. C. v. Winsted Hosiery Co., 258 U. S. 483. 
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every case or that it does not exist. This requirement is so 
formidable that the Commission has practically abandoned 
the effort to meet it, except in the fortuitous case, and relies 
instead upon the practice of questionnaires containing hypo- 
thetical questions. Unless the respondent voluntarily dis- 
closes a customers list, there is no other recourse. For the 
power to compel the production of such lists is now denied. 
But even if the Commission had this power, the time and ex- 
pense entailed by such inquiry in every case, would be wholly 
disproportionate to the practical result. 

In the earlier case, the deception of numbers was assumed 
to follow as a natural consequence from misrepresentation, but 
as the courts have come to make public interest the pivotai 
point in their consideration, the tendency to require strict proof 
of injury becomes increasingly manifest. The Chicago Por- 
trait Co. case’ typifies this development in contrast with the 
Winsted case (supra) where there was little, if any, actual 
injury proven. 

Nor is this the end of the difficulty. There is no agreement 
among the several circuit Courts of Appeals in the application 
of these tests. Some insist upon proof of injury to competitors 
and disregard injury to purchasers. Some reverse this ar- 
rangement. Some require both. Some will assume the one 
but not the other. There is judicial support for almost any 
defense of this nature a respondent may bring forward. 

As I have stated, if injury is an essential element in the ap- 
pearance of public interest and must be charged and proven, 
the task imposed upon the Commission, in the field of misrep- 
resentation for instance, becomes impossible. But the require- 
ment so completely negatives another essential feature of the 
law that, in comprehension of the whole Act, it is quite irre- 
concilable. The purpose of the Act is prophylactic, antici- 
patory of the event, a deterrent rather than remedial applica- 
tion. ‘It shall be the duty of the Federal Trade Commission 
to prevent the use of unfair methods of competition,” says the 
statute. And how can it prevent from happening that which 
it must prove has happened in fact before it will be permitted 
to use this preventive power? 


1 Chicago Portrait Co. v. F. T. C., 4 Fed. 2nd, 759. 
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On the other hand, if injury is assumed to be the natural 
consequence of fraud or misrepresentation whereby misrepre- 
sentation is to be forbidden, that assumption becomes the sus- 
taining reason for the law, the explanation of its policy, but it 
ceases to be a justiciable issue in any particular case. For 
clearly that which will be assumed, need not be proven. Which 
casts a flood of light upon the true nature of the public interest 
in unfair competition. 

The origin of the twist so far briefly presented undoubtedly 
lies in the fact that historically unfair competition had a fairly 
definite meaning at common law. Originally the phrase was 
indicative of a right of action for damages by one competitor 
against another who had caused him injury under particular 
circumstances. Such an action was purely personal and proof 
of injury was an essential element. Therefore it was possibly 
a natural assumption by the Commission and as well by the 
judiciary, that the Federal Trade Commission Act merely con- 
stituted a public agency to prosecute that character of action 
which was known to the common law, with all its requirements 
of proof and subject to all its defenses, in behalf of some in- 
jured private person or group. On this basis, however, it is 
exceedingly difficult without much casuistry to justify the crea- 
tion and existence of the Federal Trade Commission, or the in- 
clusion within its jurisdiction of this class of cases. It would 
seem too much like erecting some central authority to skin eels 
of individual catching. And this view is quite prevalent. 

All of these difficulties, however, may be resolved by re- 
course to the first alternative concept of public interest in the 
law and abandonment of the second, out of which these per- 
plexities have arisen. 

Public interest is synonymous with public welfare and indi- 
cates the concern which organized society manifests for its own 
well-being. It is positively active in the expression of general 
rules of conduct under which it hopes and believes that all men 
similarly controlled, will work out not to a common denom- 
inator, but to the varying result which individual qualifications 
determine. Public interest is concerned not at all with the 
individual quantitative result, except as that is determined by 
uniformity of method in respect of certain limitations upon 


conduct. Public interest connotes the method, not the man. 
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There was a stage in human experience when assault and 
battery was a personal matter and gave rise, so far as legal 
remedy was in question, to a private action for damages only. 
But in the course of time it became apparent that domestic 
security and the orderly conduct of business were dependent 
upon the uniform and universal maintenance of the peace. So 
was derived a concept of the public peace, which while it con- 
tains the individual peace, is much more comprehensive and 
was found to lie in the observance of peace-producing conduct 
by all individuals. Consequently, assault and battery is now 
punished on behalf of the public, not at all because some private 
person has been injured, but because the public rule of peace- 
ful conduct by all individuals has been broken. Such, it seems 
to me, is the true conception of the public interest which truly 
supports and dignifies the prohibition of unfair competition, 
at least in its content of fraud, deception and misrepresentation. 

Just as it became necessary to the public welfare, in order 
that all men might live in peace, to restrain from fighting those 
whose individual self-control was not equal to the task of con- 
forming to the requisite standard, so the Federal Trade Com- 
mission law stands as a declaration that the public welfare 
requires all business practices to conform to certain standards 
of fairness, honesty and impartiality, and that those who do 
not see eye to eye in these matters be restrained, to the end that 
honest men may do business honestly without fear or threat 
from dishonest practices directed into the market place, that 
integrity will not be crippled by corruption and that fair deal- 
ing may be the bond of trust between buyer and seller. This 
does not and should not be anywhere taken to mean that the 
burden is lifted from the shoulders of the individual citizen 
or private organizations. This assumption too readily creates 
a separation of interest and a resultant antagonism. The duty 
of individual conformance still remains; but back of this exists 
the necessity as yet for cooperation by some impartial agency 
to foster and protect every right move by the individual, alone 
or in group action, by restraining counteractive efforts. 

In this aspect of public interest how different is the approach 
of the Commission to the business world. How different is the 
approach of the courts to a review of the Commission’s orders. 


What was the method used? That its use was illustrated by 
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some particular person or group becomes not a vital issue but 
the occasion for interpretation. The critical inquiry is not as 
to this person’s private rights nor that person’s private wrongs, 
nor how many private wrongs there may be. It will matter 
not at all that the hands of the complaining witness may be 
quite as soiled as those of the respondent. Some one, for in- 
stance, has voluntarily projected a representation into the 
market place. The sole inquiry is “ Is it true?” 

For it must be manifest that each method or practice of the 
business world is a tender to all others engaged therein to do 
likewise ; that each instance of fraud, deception, misrepresenta- 
tion and the like, is an effort to base all business on those ideas, 
presently resisted only by individuals who at their own risk 
prefer not to adopt those methods. And consequently, each 
method or practice is to be tested not by its actual effect in an 
isolated instance but by a consideration of the consequence 
which would arise from its universal adoption and use. 

Here is the basis for a common understanding between Com- 
missioners, between the Commission and the courts, and be- 
tween them both and the business world. And the test of dis- 
tinction between fair and unfair competition which I suggest 
for the phase which I am discussing, comes as near to the ex- 
pression of a guiding principle as can be stated, by me at least. 
For a principle does not state conclusions as does a definition, 
but rather the basis upon which conclusions are formed. And 
this as it should be. Public interest is a concept so fluid that 
it can not be delimited by definitions unless those definitions 
again are made to contain expansion joints in the form of 
generalities, which is to depart from definition. The perceived 
content of public interest is not what it was ten years ago. It 
is not what it will be ten years from now. But the rule for its 
determination is constant. 

We must see this thing clearly. As matters stand the Fed- 
eral Trade Commission Act is impotent to prevent the use of 
fraud, deception and misrepresentation as unfair methods of 
competition, in general. In sporadic instances it has and can 
do so. But the absence of an agreement between the Commis- 
sion and the courts and among the courts of the several cir- 
cuits, the lack of a common understanding of a guiding prin- 


ciple, makes even the sporadic prevention largely a matter of 
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chance. The prevailing theory of public interest not only 
throws a burden upon the administration of the law which it 
can not bear, but it so narrows and belittles the spirit of the 
act that comment and criticism almost inevitably assume a 
tinge of sarcasm and ridicule. By misunderstanding based 
on misunderstanding false impressions are created, and the 
beneficent purpose of the law, its high ideal, remains undis- 
closed and ineffective. 

If what we seek is the uniform observance of fair competi- 
tion, let us understand that we are attempting something of 
which the common law never dreamed and that we are now 
casting forward rather than back for our compass bearings. 
Let us understand that we have lifted the subject out of the 
realm of private controversy and have committed ourselves to 
the proposition that unfair competition by any individual is 
an offense against the public welfare because it is an effort to 
subvert the conduct of business on the rules of fair competi- 
tion, upon the uniform and invariable use of which the well- 
being of organized society must depend. If this is not our 
purpose, what, may one ask, is all the shooting for? 

The proposition which is here advanced does not represent 
the Commission’s attitude either past or present. So far as I 
know, it has not been urged upon the judiciary and finds no 
reflection in their written opinions. But I submit it none the 
less confidently, as a solution of an otherwise baffling problem. 
It requires no legislation to become available. As by their 
own ruling, the courts of review are the final authority, one 
statement from that source will suffice. Failing that, Con- 
gress must act either to consolidate the position by making the 
act workable or abandon the effort. 
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THE NEW POLICY AND PROCEDURE OF THE 
FEDERAL TRADE COMMISSION 


GILBERT H. MONTAGUE 
New York City 


Y only qualification to discuss this subject is that, per- 

M haps as much as any other man in the United States, 

I have had occasion, as counsel for private litigants, 

to be opposed to the Commission from the very first day of its 
start up to the present time. 

This discussion is absolutely memorable in the literature re- 
garding the Federal Trade Commission. For the first time in 
any public statement, from any platform or in any publication, 
you have had the benefit of a first-hand statement of the history 
of the enactment of the Federal Trade Commission Law from 
one of the chief participants in it, Mr. Rublee.* I knew Mr. 
Rublee in those stirring months of 1914. I saw him almost 
constantly in the events which he has described. I know of 
my own knowledge that his statement is absolutely true in every 
particular, and I am glad that Mr. Rublee, whose ability is 
exceeded only by his modesty, has overcome that modesty to 
break his silence of eleven years, and tell the real, inside 
history of the Federal Trade Commission Act. 

Mr. Rublee and I may sometimes have had differences as 
to what that act was intended affirmatively to do, but there was 
one thing we absolutely believed it was not intended to do, and 
that was to take jurisdiction over the petty cases of infringement 
of trade-marks, or misrepresentation in matters of that kind, 
and that it was not intended to duplicate the functions of the 
Department of Justice in the enforcement of the Sherman 
Anti-Trust Act. On those two subjects, we felt absolutely cer- 
tain. 

There was at that time another view, which from lack of 
time Mr. Rublee has not mentioned, but which was a foretaste 
of the attitude subsequently taken by the Commission and rep- 


1 Cf. supra, pp. 114-120. 
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resented to you by Colonel Gaskill;* namely, that the Com- 
mission might go clear beyond the bounds of the existing anti- 
trust laws, and stop a lot of practices which would not be in 
their nature monopolistic, but which might possibly be re- 
garded according to some individual standards of ethics, as 
unethical or unfair. 

“The best laid plans of mice and men gang aft agley”’, and 
the two points, on which Mr. Rublee and I felt so absolutely 
certain in 1914, were absolutely contradicted by later decisions 
of the Supreme Court of the United States. First, that in so 
far as anything was a violation of the Sherman Act, it was 
within the jurisdiction of the Federal Trade Commission to 
stop it. And second, that even a misrepresentation, which had 
no tendency whatever to monopolize, was within the jurisdic- 
tion of the Federal Trade Commission. 

I am referring to two decisions—the Beechnut case regard- 
ing the Sherman Act, and the Winsted case regarding mis- 
representation. Because of those decisions, and the adoption 
by a majority of the Commission, for a period after Mr. Rublee 
left the Commission up until 1924, of the view represented by 
Colonel Gaskill, the Commission not only pursued cases of mis- 
representation that had no relation whatever to monopoly, and 
prosecuted anything which might come within the Sherman 
Act—both of which functions the Supreme Court held legiti- 
mate—but following the line of reasoning laid out before you 
by Colonel Gaskill, the Commission went clear beyond the 
purview of either of these two functions. While the Supreme 
Court, as to those two functions, upheld the Commission’s juris- 
diction, the Supreme Court and other Federal courts, in de- 
cision after decision, decided against any extension by the 
Commission of the notion of unfair competition beyond the 
misrepresentation theory, and the theory of tending to mon- 
opoly. 

In the spring of 1925 the Federal Trade Commission faced 
this practical situation. By repeated decisions, the Supreme 
Court and other Federal courts had held that the Commission 
should not prosecute except when there were misrepresentations, 
or acts which tended to monopoly. On its dockets the Com- 
mission had scores of cases going clearly beyond this line. It 


1Cf. supra, pp. 121-131. 
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was indeed because of this, that the Commission last March 
determined to avail itself of the provision of the Federal Trade 
Commission Act which expressly authorized withholding of 
prosecution, even when the law had been technically violated, 
unless “it shall appear to the Commission that a proceeding by 
it in respect thereof would be to the interest of the public.” 

Under its new procedure, the Commission plans to throw 
out all cases involving purely private controversies that are 
redressable in the courts, and to confine its attention strictly to 
cases where the public interest is clear and unmistakable, and 
to speed up its investigating machinery so as to keep always 
abreast of the increasing flood of complaints which it is receiv- 
ing, and to dispose of all except extraordinary cases, or cases 
of fraud, by taking from the party investigated, without pub- 
licity and without formal proceedings, an agreement to discon- 
tinue the practice complained of, and a stipulation of facts 
which will insure a prompt and drastic formal order, should the 
party later break his agreement. 

Time and money previously expended in preparing compli- 
cated pleadings and trying long proceedings, lasting months 
and even years, and requiring the taking of testimony in many 
cities throughout the country, may now for the most part be 
wholly saved, except in extraordinary cases, or cases involving 
actual fraud, or cases in which the party investigated insists 
upon litigating. By diverting to these flagrant complaints 
more of its personnel and funds, which heretofore have been 
exhausted in formal proceedings, the Commission may be able, 
to a degree never before possible, to apply its corrective pro- 
cesses promptly and efficaciously to every branch of American 
business. These processes are certainly more humane than any 
that have heretofore been used in the handling of anti-trust 
problems. 

The peculiar thing about the procedure, in spite of all the 
attacks that were made on it, is that to my mind, and speaking 
from a week-to-week contact with the Commission from the 
first day it began to function in 1915 up to the present time, it 
is honestly what the Commission always wanted to do. In 
almost every anti-trust case that has come before the Supreme 
Court, the Court has divided on the question whether the case 


did or did not show a violation of the law. It is only a belated 
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and long overdue recognition of the honest doubts that sur- 
round every forward step in the progressive development of 
the anti-trust laws that is reflected in the new policy and pro- 
cedure which the Federal Trade Commission is now applying. 

If the Commission succeeds in this experiment, it will have 
demonstrated that it can be trusted with a power and a dis- 
cretion which neither the courts, nor the Department of Justice, 
nor the Department of Commerce, nor any other branch of the 
Government, has ever had in the handling of anti-trust prob- 
lems. 
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CHANGES IN THE FEDERAL TRADE COMMISSION’S 
LEGAL PROCEDURE 


W. H. S. STEVENS 
University of Maryland 


ARLY in this year the Federal Trade Commission 
K adopted a number of changes in its procedure together 
with certain rules with reference to publicity in con- 

nection with its legal proceedings. 

The principal changes in procedure were two in number, 
as follows: 

(1) All cases shall be settled by stipulation except where 
the public interest demands otherwise ; 

(2) Before the Board of Review recommends a complaint 
the respondent shall be given an opportunity to appear before 
the Board to show cause why a complaint should not issue. 

With reference to publicity the Commission adopted a rule, 
according to the press statement of April 3eth, providing: 

(1) That in the settlement of any matter by stipulation be- 
fore complaint is issued no statement in reference thereto shall 
be made for publication, and; 

(2) After a complaint is issued and answer has been filed, 
or respondent fails to answer, the papers shall be open to inspec- 
tion by the public. 

While some references are made in this brief discussion to 
the arguments for and against these changes which are based 
upon their wisdom or expediency, this paper is concerned pri- 
marily with certain legal questions raised by these changes and 
but little with the matter of their general desirability or un- 
desirability. 

Stipulations. The arguments in favor of the stipulation of 
cases are several. Stipulations will effect both a speedy and 
economical despatch of the business of the Commission with the 
smallest possible injury to the respondents and therefore should 
be employed except where the public interest may demand 
otherwise ; for example when the business is inherently fraudu- 
lent. Complaints have been frequently issued in cases where 


the party has already ceased the practice very likely never to 
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resume it. The issuance of complaints in such cases has not 
only clogged the docket but delayed the prosecution of con- 
tested cases. Finally, those who are willing to change methods 
regarded as unlawful should be encouraged to do so. 

That all of these arguments have merit may be admitted. In 
fact early in February, 1923, a rule was adopted by the Com- 
mission providing for settlements by stipulation where the 
party admitted the facts and would abandon the practice, stat- 
ing this in writing together with a consent that if the practice 
was resumed a complaint might be issued on the statement of 
facts which statement might be used in evidence against him on 
trial. This rule was in force for over eight months but was 
finally rescinded by a three to one vote in October of the same 
year. 

Legally it is contended on behalf of this rule that the phrase 
“to the interest of the public” in connection with the issuance 
of complaints under Section 5 imposes on the Commission a 
judicial discretion to be exercised in the particular case. This 
I have been informed was the opinion of the late Mr. S. S. 
Gregory, at one time president of the American Bar Associa- 
tion, who served as the first Chief Counsel for the Commission. 
This judicial discretion it may be noted is not vested in the 
Commission under Sections 2, 3, 7 and 8 of the Clayton Act. 
Conceding this theory of public interest in Section 5 cases, 
two conditions are necessary to the issuance of a complaint: 
(1) the Commission must have “reason to believe” that an 
unfair method of competition in commerce is being employed, 
and (2) it must appear to the Commission that a proceeding by 
it would be “to the interest of the public”. If either of these 
conditions is not fulfilled it is obvious that no complaint can 
issue. 

The law itself is silent as to the action to be taken by the 
Commission in case there is no “ reason to believe” or in case 
a proceeding would ot be “to the interest of the public”. It 
must be presumed, however, that the Commission has the power 
to dismiss charges before they have reached the complaint stage 
as well as subsequent thereto and presumably informally or 
formally as its rules of procedure may prescribe. If, however, 
the Commission has “‘ reason to believe” but a proceeding does 
not appear to be “to the interest of the public”, may it adopt 
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still another course instead of outright dismissal and settle the 
case by stipulation, the party in question agreeing to discon- 
tinue the practice and presumably not to resume it? 

Since the law does not specify what course of action the 
Commission shall take in the event that a complaint is not 
issued, it may be argued that the only alternative to such a 
complaint is the outright dismissal of the case. 

On the other hand it may be urged that the Commission is 
the sole judge of its own procedure, and since the law is silent 
as to procedure when no complaint is issued, the method and 
manner of settlement of the case is entirely within its discretion. 

As a matter of law therefore the validity of the new rule of 
procedure would appear to rest upon the question of whether 
the settlement by stipulation is or is not procedural in character. 
Certainly it is an interesting question as to which is the correct 
view. 

In cases stipulated before formal complaint the Commission 
must apparently have “ reason to believe”’ but be of the opinion 
that the issuance of a complaint would not be to the interest of 
the public on account of expense, time wasted, or other factors 
already referred to. Assume then that it endeavors to settle 
a case by stipulation but respondent refuses to accept the same. 
Can the Commission then issue its complaint or must it dismiss 
the case? If the former, upon what legal theory is it done? 
Is it that the public interest has been changed from what it 
was at the time of the proposed stipulation by reason of the 
refusal to stipulate? Or was it originally true that it was 
not to the interest of the public that a complaint should be 
issued if the respondent could ‘be persuaded to stipulate, but 
that it was to the interest of the public if he could not be so 
induced? In answer to the ‘first question the presumption 
would appear to be in the negative. If it was not to the public 
interest in the first instance that the complaint, be issued how 
could the subsequent refusal of the respondent to stipulate 
alter this situation? Upon this theory then is.there as a matter 
of law any alternative to respondent’s refusal to stipulate other 
than a dismissal of the case? 

If the second theory be adopted, that is, that it is not “to 
the interest of the public” that complaint issue if the party 
will stipulate but that it is to the interest of the public that 
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complaint be issued if he refuses to.do so, can this be regarded 
as a mere change in procedure or is it something more? 

Nor is this all. According to the law the act of issuing a 
complaint is to be in the case of a method which the respondent 
“has been or is using”’ and therefore refers to present or past 
acts. Issuance of a complaint or dismissal of a case is pre- 
sumed to be predicated upon such present or past acts. When 
the stipulation method is employed is not the stipulation based 
upon promises of future good conduct and hence settlement 
made contingent upon future acts? 

These are some of the questions which as matters of law are 
involved in the settlement of cases by stipulation not only under 
the new rule but.also under the rule of February, 1923, which 
was subsequently rescinded. Whatever, therefore, may be 
thought of the desirability or undesirability of settlements by 
stipulation from the standpoint of policy, these questions of 
law suggest themselves as far transcending in importance the 
former considerations. That they cannot be settled by argu- 
ment pro or con is of course apparent. A judicial determina- 
tion can only be obtained when some stipulator refuses to abide 
by the terms of the stipulation and the whole matter ultimately 
finds.its way into court, the respondent alleging that under the 
Federal Trade Commission Act the Commission must issue a 
complaint if it has reason “to believe”’ and if it is “to the in- 
terest of the public”; that if either of these conditions is not 
fulfilled the Commission must under the law dismiss the case; 
that the Commission therefore was without the legal power or 
authority to make such a stipulation; that such a stipulation 
was exacted from the respondent, the alternative being the 
issuance of a complaint; that the stipulation in question is and 
was.of no legal force nor effect ; that consequently it cannot be 
used against him; and that the whole proceeding did not con- 
stitute due process of law. 

Board of .Review. The rule providing for the appearance 
of the respondent before the Board of Review to show cause 
why a complaint should not be issued is a change that.is purely 
procedural in character. It is legally therefore a subject en- 
tirely within the discretion of the Commission. Arguments 
for or against it must in consequence be founded largely upon 


one’s personal opinion as to the expediency or desirability of 
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such procedure. With this question, as already indicated, this 
paper is less concerned than with those changes which appear 
to involve matters of legal construction. In passing, however, 
a few observations may be made. 

A strong case can be built up for this new procedure as 
affording the party complained against the fullest possible 
opportunity to be heard and also on the ground that such a 
hearing may supply information both for the Board of, Review 
and the Commission. Against this latter point it may be 
urged that the procedure of the, Commission has for some time 
required that at the outset of an investigation the attorney 
making it should present a complete statement to the party com- 
plained against and make a request of him to submit such 
statements, documents, etc., in defense or explanation as he may 
desire. From this, therefore, it would appear to follow that 
in a sense the appearance before the Board of Review ,consti- 
tutes duplication, since, at any stage of the inquiry the respon- 
dent could apparently make a part of the record in the case, 
any documents, evidence or arguments that could be presented 
before the Board. Except therefore for some newly discovered 
last-minute evidence it may be argued with consistency that 
such a final hearing is not likely to adduce information of 
value in deciding the issuance of a complaint. This is more 
particularly true in view of the facts that the hearing is in- 
formal and that the statements of the party complained against 
are not presumably made under oath. Conceding this to be 
the case, however, it is doubtless desirable in order to avoid 
every possibility of a lack of fairness in issuing complaints, 
that those complained against should have the fullest possible 
opportunity to be heard. The investigating attorney may not 
have presented the respondent’s point of view as fully as pos- 
sible, or perhaps even some fact which is either material or is 
regarded by respondent as material has been accidentally 
omitted. For these reasons the argument for the new rule has 
force. On the other hand assuming that the rule be accepted 
as sound in principle, would not an advantage be gained by 
making the hearings more formal and requiring that the re- 
spondent appearing shall be upon oath as to any statement of 
fact which he cares to make as distinct from argument either 
on the law or the facts? 
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Publicity of Stipulations. The question of the extent of 
publicity to be given to stipulations is closely allied to the power 
of the Commission to enter into such stipulations. Granting 
that the Commission has the legal authority to do so, a good 
argument may be made for the rule that no publicity shall be 
given to such settlements. It is no doubt true that it is most 
desirable that parties willing to discontinue practices thought 
unfair by the Commission should be encouraged to do so and 
that if publicity is to be given such stipulations many respon- 
dents would be deterred from taking such a course of action. 
On the other hand it may be suggested that such publication is 
likely to be less serious in its effects on the respondent than the 
issuance of a complaint, for the reason that the publicity then 
relates to past and closed transactions, to practices which the 
repondent has agreed to stop and not resume. The publicity 
value therefore is much less than in the case of a complaint 
where the truth of the charges may not be determined for some 
months. It may also be suggested that the advantage of the 
publicity to competitors will be correspondingly less than in the 
case of a complaint where it will usually be presumed that the 
methods charged are still being employed instead of having 
been discontinued. 

Such arguments as these however relate solely to the ques- 
tion of the expediency of this procedure. The other and more 
important side is the question of law—and of what constitutes 
due process of law in this connection. Does this rule mean 
that the complaining party will be notified of the fact that the 
Commission “‘has reason to believe” but that the party com- 
plained against has agreed to discontinue the practice, etc., 
and that the Commission does not in consequence believe that a 
complaint would be to the interest of the public? If so it may 
probably be conceded that this part of the publicity rule be- 
comes a matter of policy and expediency. If on the other 
hand the case is dismissed on stipulation and the complainant 
notified merely that the case has been dismissed, the following 
questions suggest themselves. Has a complaining party as a 
matter of law a right to know the judgment of the Commis- 
sion as to the acts complained of or a right to know whether in 
the judgment of the Commission the law has been violated? 
Is the complainant entitled to the entry of such a judgment or 
order as will fix the legal status of the practice involved? 
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Since such an order or judgment may be a condition precedent 
to seeking redress in the courts, how can such redress be ob- 
tained except through such judgment or order? 

In the event of the retention of the present procedure it has 
been suggested that in stipulated cases the Commission should 
at least make public a statement of the facts stipulated with- 
out identifying the parties, together with a notification that the 
practice has been discontinued and that in consequence the 
issuance of the complaint would not be “to the interest of the 
public”. Such a procedure would be somewhat similar to the 
Conference Rulings employed during the early days of the 
Commission. 

Publicity of Complaints after Answer. With regard to the 
rule that there shall be no publicity of complaints until after 
answer is filed there appears to be a more or less general agree- 
ment that the practice of issuing publicity statements upon the 
issuance of complaints was unjust and unfair to the respon- 
dents. It is conceded also by many that the rule that the com- 
plaint shall not be issued until after answer is filed is desirable 
in fairness to the respondent. In this case however it is neces- 
sary to examine this rule as a matter of law, and this raises 
several interesting points. Does a formal complaint in a case 
under the Trade Commission or Clayton Acts become a public 
record when issued or not? If not does it become public within 
the discretion of the Commission and does this discretion in- 
clude a practically indefinite period? In theory extensions of 
the time for answer may be granted as a purely procedural 
matter for a practically indefinite period. In practice exten- 
sions are sometimes granted for several months. If extensions 
can be granted for three months and the complaint not made 
public for this period, can extensions properly be granted for 
three years and the complaint withheld for a corresponding 
period? It is certainly arguable that as a matter of law the 
complaint becomes a public document immediately upon its issu- 
ance. If, therefore, the present rule is to be retained it may be 
suggested that it would perhaps be improved by the adoption of 
a provision which would fix a time limit of say sixty days for the 
filing of answers, and would further provide that though exten- 
sions would be granted in exceptional cases beyond this limit the 
complaint might be released at the expiration of the sixty days. 

Incidentally this might perhaps have a desirable effect in 
expediting the filing of answers. 

[694] 


TWO CHANGES IN THE NATURE AND CONDUCT 
OF CORPORATIONS 


W. Z. RIPLEY 


Professor of Political Economy, Harvard University 


q AWO changes in the nature and conduct of corporations, 
characteristic of the post-war period, have a direct 
bearing upon the future of private business in its rela- 

tion to the supervisory or regulating agencies of the state. 

They are both bound to increase the likelihood of an extension 

rather than a lessening of the powers and activities of such 

bodies as the Federal Trade Commission. Fundamental these 
changes are, inasmuch as they strike at the very tap-root of our 
capitalistic system. For this system is founded upon the theory 
that the private as distinct from the common, ownership of 
property best conduces to the public welfare, because such 
possession involves the giving of a gage or guarantee by the 
owner to his fellow-citizens for thrifty, efficient, far-sighted 
and public-spirited management thereof. His is the reward if 
he be successful. And he bears the loss in case of misdirection. 

Otherwise stated, it is the fundamental principle, interwoven 

throughout all human relationships that power and responsi- 

bility must ever be yoked together. It is because these two 
developments directly assail this principle that I hold them to 
be sinister and of grave public import. 

The first of these changes is the divorce of the ownership of 
property, represented by securities emitted by corporations or 
trustees, from any direct accountability, whatsoever, for its 
prudent and efficient management. The second change is the 
wide and ever-accelerating diffusion of a considerable portion 
of this ownership, represented by stock holdings of employees 
and of the direct consumers, both of public utility corpora- 
tions and of private business companies as well. The net 
result of both changes is the assumption of an absolute control 
by intermediaries—most commonly bankers, so-called—in 
place of the former responsibility for direction which, theo- 
retically at least, rested upon the shoulders of the actual owners. 

Both these tendencies menace alike the welfare of the private 
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owners themselves and of the working classes; and they put 
the public interest in the sound and straightforward manage- 
ment of these businesses in jeopardy—not because bankers, as 
such, are more frail than other people in general, but simply 
because the possession of uncontrolled power is always certain 
to entail abuse, whereby both innocent and guilty are alike 
dragged down. The result, therefore, unless present tenden- 
cies are taken in hand, will necessarily be the extension of the 
activity of such bodies as the Federal Trade Commission, act- 
ing for the protection of those who have unwittingly made 
themselves wards of the state in respect of their possessions. 
The practical disappearance of the individual and partner- 
ship forms of business organization in favor of the corporation 
took place before the war. Almost a thousand companies are 
now listed on the New York Stock Exchange alone—163 rail- 
roads and 763 other corporations. The present transformation 
is merely in respect of the seat of power over their direction. 
All kinds of private businesses are being bought up by banking 
houses ; and new corporations are being substituted for the old, 
in order that the purchase price (and more) may be recovered 
by sale of shares to the general public. But the significant 
change is that the new stock, thus sold, is entirely bereft of any 
voting power, except in case of actual or impending bankruptcy. 
General stockholders, to be sure have always been inert, dele- 
gating most of their powers of election. But, at worst, they 
might always be stimulated to assert themselves; and, in any 
event, they all fared alike as respects profits or losses. Under 
the new style of corporation, such general stockholders are 
badly deprived of all rights in this direction, and new preferred 
stocks are sold up to the hilt of the value of the assets, if not 
beyond. The issues are called preferred stocks. They are 
really bonds. And, instead, as formerly, of being limited to 
a half or two-thirds of the tangible assets, no limit is now set, 
except the powers of absorption of the investing public. 
Every kind of business is being swept into this maelstrom. 
Several public utilities, except railroads; chain and depart- 
ment stores, food stuffs, washing machines, refrigerators, con- 
fectionery, make-believe silk stockings, toilet and beauty prep- 
arations, our daily bread, our cake and our ice cream—even our 


home-made pies! Every conceivable article, of direct or in- 
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direct consumption, is covered by the change. The recent 
Dodge Brothers, Inc. is typical. A banking house buys up a 
private business for, let us say, $146,000,000. This sum and 
more, it recovers by the sale to the public for $160,000,000 of 
bonds, preferred stock and 1,500,000 non-voting shares of 
“Class A” common stock. But not a single one of the 500,000 
“Class B” voting common shafes is thus sold. The promoters 
have virtually paid themselves’a handsome profit for the as- 
sumption of the entire directorial power, having mortgaged 
the property to the full amount of its original cost, including 
both assets and capitalized earning power. 

Perhaps the baldest case of this sort is that ,of an artificial 
silk concern, which thus sold (let us hope?) 598,000 shares of 
non-voting “ Class A” stock, reserving 2,000 of the total 600,- 
000 shares as “‘ Class B” stock carrying exclusive voting rights. 
There is no concealment about it. But who, may we ask, has 
given a hostage to fortune, for honest and economic manage- 
ment of the business? The promoters stand to lose only the 
amount of their stake—a minus quantity in dollars, leaving 
aside, of course, the moral obligation. It is the public stock- 
holders who stand to lose their all, in case of misdirection. 
And most of them have parted with any hope of participation 
in future profits over and above their fixed return, by agree- 
ment in the subscription to forfeit all “ preemptive” rights in 
the issue of new stock. How can there be other than a whirl- 
wind of abuse of power under such conditions? 

As for the second financial fashion—the wide distribution 
of stock to employees and to consumers of the corporation’s 
product, whether electric service, steel or what not—the effect 
is bound to be cumulative with that of insinuation of banking 
power between ownership and operation. Corporations have 
always been susceptible to control by concentration of voting 
power. Far less than half of the capital stock may be as effec- 
tive for such control as possession of an actual majority. But 
it is elemental, requiring no proof, that the larger the number 
of shareholders, the more easily may a small concentrated block 
of minority holders exercise sway over all the rest. With a 
dozen owners, probably fifty-one per cent will be necessary for 
dominance. With 300,000 scattered holdings, a possible fif- 
teen or twenty per cent of the votes can never be overmatched 
at an election. In 1923, there were 250,000 new stockholders 
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registered in the electric light and power companies alone. The 
total number of stockholders in all sorts of concerns has almost 
doubled since 1900, rising to an aggregate of 14,423,000 in 
1923. These shareholders now possess over $70,000,000,000 
worth of stock at par, on the showing of the Federal income 
tax returns. Such possession used to be confined to the wealthy 
and the well-to-do class. Now it comprehends the small house- 
holder and large numbers of wage-earners. The former con- 
centration of wealth is now yielding place to so wide a diffu- 
sion, as to call for public recognition by way of legislation or 
oversight. But the important point to note, is that the wider 
the diffusion of ownership, the more readily does effective con- 
trol run to the intermediaries, in this case promoters, bankers, 
or management companies. Until corrected by appropriate 
revision of our corporation law or practice, this apparently 
healthful manifestation may contain the seeds of grave abuse. 

The foregoing dangerous tendencies are much aggravated, 
also, by reason of the operation of a number of highly artificial 
legal devices which serve to isolate still further the property 
owner from control over his investment. The holding com- 
pany, voting trusts, trusts set up for the living, the moribund 
or the dead, the investment trust, and finally the intervention of 
the life insurance companies as investing agents for their policy 
holders—each and every one of these has latterly insinuated 
itself to still further set off ownership from responsibility in 
management. It is all cumulative—and, in the aggregate, 
fraught with the gravest possibilities. 

Many remedies for undue concentration of power of direc- 
tion of corporations have been suggested. There is one which 
stands forth preéminently. Publicity of accounts and their 
standardization are likely to be most serviceable as a check 
upon otherwise unrestrained control. These millions of in- 
vestors and the public, even if they have so confidingly given 
their possessions over into the care of others, have a right to 
full and complete, unmitigated information. There lies an 
appropriate function for a rejuvenated and enlarged Federal 
Commission, to discharge an obligation of the federal govern- 
ment to a great and in many respects a helpless body of our 
citizens. This may come about soon. It may be long delayed. 
But it will occur some day, as one of several necessary correc- 
tives for these existing practises. 
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THE HOLDING COMPANY IN PUBLIC UTILITIES: 
ITS ADVANTAGES AND DANGERS 


JOHN H. PARDEE 
President, J. G. White Management Corporation. 


ROM a purely technical standpoint, the term “holding 
1°) company ” is applied to a corporation chartered under 

the laws of one of our states with broad powers which 
enable it, among other powers, to acquire and hold securities 
of other companies and to issue securities of its own. The 
holding company has developed during the past fifteen years 
principally in the public utility field, and today the term is 
usually understood to apply to those companies which own or 
control several utilities, either contiguous to each other or 
located in various sections of the country. This discussion will 
be confined to public utility holding companies. 

Usually the aim is to acquire of these operating companies 
all or a controlling majority of the outstanding stock, more or 
less of the bonds and other general securities, and almost con- 
tinuously to hold, as security, notes for advances made in cash 
to meet current operating and construction needs. These var- 
ious securities form the asset basis for the issuance by the hold- 
ing company of its own securities. Generally considered it is 
not a direct operating company, but oftentimes owns in fee the 
utility property furnishing service to the public. 

The closest analogy which we have to the holding company 
from the financial standpoint is the so-called “investment 
trust’’, which has been an established and important factor in 
the financial and investment life of Great Britain for many 
years. 

Mr. Leland Rex Robinson, American Trade Commissioner 


in London, made a report in which he refers to investment 
trusts as follows: 


(1) They raise capital, with few exceptions, by issuing ordinary and pre- 
ferred stock, and they exercise their borrowing power by selling debentures. 

(2) Their funds thus obtained are invested in a wide variety of offerings, 
distributing the risk over many industries, countries or types of issue. 
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(3) They appeal to the cautious investor by offering both proprietary and 
creditor stocks of reasonable denomination, and by protecting his interest, 
whether he holds shares or bonds, by a conservative managing of the capital 
account. 


In the past there was much opposition to combinations of 
endeavor, capital and property, such as “trusts”, “ mergers”, 
“combines ”’, e¢ cetera. Trusts, so-called, were resisted because 
they were or supposed to be organized for the purpose of such 
complete control of manufacture and sale of commodities that 
prices to the consumers could be raised or lowered at the will 
of the trust. Such reasons are of no force as applied to hold- 
ing companies, as rates to the consuming public are regulated 
by Public Service Commissions in almost every state. 

The holding company is not a vicious “combine”, it is not 
a vicious “merger” and it is not a “trust”, and to-day industry 
everywhere has turned toward consolidation and economy in 
operation. 

The investment trust is a passive holder of securities and 
functions only in acquiring or parting with such securities, re- 
ceiving interest or dividends thereon and disbursing its income 
to its own security holders. The holding company functions 
actively and in a broad variety of ways, it plans the policies and 
finances of its subsidiary companies and acts as the guardian, 
protector and manager of the properties in its charge. It is 
a managing owner company. 

The gathering together in effective control of a number of 
diversified public utilities brings about a community of interest 
among them and a concentration of responsibility. This en- 
larged responsibility makes the field attractive to a class of 
executives who might not be otherwise attracted and whose 
ability could not be obtained by a single utility. The joining 
of resources makes possible the assembling of technical staffs 
consisting of engineers, economists, chemists and others with 
scientific training, who being enabled to work with larger re- 
sources and with a fuller field of experimentation, can make 
and have made in the last ten years alone, contributions to the 
advancement of the electrical science which have been of the 
utmost benefit to the industry. Coupled with this economic 
assembling of a more skilled personnel, are the advantages 
arising from assembled purchasing power and particularly 
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from the improved opportunity and ability to finance desirable 
and needful extensions of plant and service. 

The use of electricity in our modern life has become so con- 
venient, so desirable and so free from interference, and the 
cost has been so reduced, that what was a luxury twenty years 
ago, is a necessity today. Electricity is probably the only 
commodity which is being furnished at a lower cost than prior 
to the World War. Bituminous coal is approximately 60% 
higher than in 1913. Anthracite coal is 95% more and meats, 
at retail, are from 74% to 102% more. Railroad rates are 
higher, and the same comment might be made regarding al- 
most any commodity or service selected. The economic causes 
which have brought about these increases in prices, have had 
their effect upon the electrical industry to as great an extent 
as they have affected other lines of endeavor. But, in spite of 
the fact that its costs of operation and construction have risen 
equally with those of other industries, the electrical industry 
sells its vastly improved service in 1925 at an average cost 10% 
lower than it did in 1913, and I desire to emphasize that it is 
in these twelve years that the holding company idea has had its 
greatest impetus. 

Electrical service, which until a few years ago was one of 
the claimed advantages of urban life, now reaches its vast net- 
work out to the farm and the village, contributing largely to 
the convenience and contentment of our rural and semi-rural 
population. Transmission lines extending distances unheard 
of five years ago now link important sources of energy with 
large distribution centers and, in passing from one point to 
another, bring to thousands a service which could not be 
brought to them otherwise. Practically all cities, towns and 
villages in the United States of 5,000 population and over, and 
14,000 communities of less than 2,500 population, now have 
electrical service. 

It might be claimed that these beneficial results would have 
been secured in any event, and without the influence of the 
holding company. The electrical industry is peculiar in that 
it cannot expand or develop to any appreciable extent, as other 
industries have the opportunity to do, through the reinvestment 
of surplus earnings. There are not and cannot be any large sur- 
plus earnings over and above proper returns in the electrical 
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industry, for the reason that regulation throughout the United 
States confines its earnings to what has been defined as the 
fair return upon the fair value of the property. The result 
is that substantially all capital for extensions and improvements 
in the electrical field must be zew capital furnished by present 
or additional investors. The growth and extension of elec- 
trical service, the contributions made to the science, the adop- 
tion of new ideas and the discarding of old theories have neces- 
sitated vision, skilled management and the investment of tre- 
mendous sums. The holding company has been the agency 
through which these sums of skill, energy and capital have been 
marshaled. It is only the community of interest and the con- 
centration of responsibility and control which have made it 
possible. An individual utility, for instance, could not, under 
any except the most extraordinary circumstances, search out 
and develop a power source as much as one hundred miles away. 
The difficulties in the way of single utilities functioning sep- 
arately and accomplishing these results are almost insuperable. 
Given a community of interest, given a wide diversity of uses 
for the energy, given an accumulation of resources and ability 
to finance, given an able technical personnel, given an able ad- 
ministration along national and state rather than local lines, 
these things become possible. Individual small plant opera- 
tion is uneconomical and expensive and the scores of munici- 
pally-owned plants all over the United States now being sold 
or leased to holding companies are evidence of this. 

Every substantial holding company with which I am famil- 
iar, is officered and staffed by trained men with long years of 
experience in the practical phases of the public utility business, 
and grouped about them are other men practically trained in 
engineering, finance, accounting, law, economics, chemistry, 
and other branches as they relate and directly apply to public 
utility operation. These men exercise constant and direct 
supervision of a high order over the operations of the local 
utilities, tendering to the local managers and superintendents 
all the resources of a highly skilled organization which would 
not be available to a local company except at a prohibitive cost. 

As I have stated earlier, the holding company issues its 
securities to the general investing public and, through the 
diversity of operating conditions which it is possible to get 
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when a large number of operating properties are joined in a 
common interest, creates an over-all credit standing and creates 
consistent income-producing securities. 

In addition, it aids materially in the promotion of pleasant 
and cordial relations between the utility and the public by in- 
viting consumers to participate by becoming partners in the 
enterprise through the acquisition of its securities. These 
securities depend not only upon the earnings of the individual 
isolated property but upon the earnings of a large number of 
properties having diversified activities and operating under 
diversified economic conditions, thereby assuring under the law 
of averages a continuous and stable income return. 

This ownership by consumers of large amounts of its securi- 
ties is one of the soundest and most stable features of the hold- 
ing company plan. 

As Mr. Robinson said further in his report— 


In the process of ... investment there are continually arising problems with 
which the individual stockholder cannot cope. ...In times of political disturb- 
ance or trade depression the power of the trust companies in defending the 
interests of their shareholders is immeasurably greater than any action taken 
by isolated groups. 


The limited savings ...of investors are judiciously distributed among many 
securities. ... The law of averages keeps fairly steady the capital account of 
any well managed trust. Thus, an uninitiated investor ...is able to put his 


eggs in more than one basket even though, strictly speaking, he has only 
one egg. 


The electrical industry in the United States has an invest- 
ment of nearly seven billion dollars. Its gross annual revenue 
is approximately one billion five hundred million dollars. It 
serves about sixty billion kilowatt-hours of electrical energy 
annually to approximately sixteen million customers, which 
means that the benefits of electrical service are available to 
approximately eighty millions of our population. It is esti- 
mated that in the next ten years the electrical industry will re- 
quire not less than one billion dollars of new capital annually 
and the main burden of procuring this will, of necessity, fall 
upon the holding company. This new capital cannot be raised 
piecemeal but must be provided by the holding companies 
which are capable of doing financing en bloc. This new capital 
will be devoted to further extending the service into territory 
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where no service is presently given, and to serve more in- 
tensively the territory which is now occupied. Beyond this, 
the standard of living is constantly rising and new appliances, 
designed for the convenience and comfort of the householder, 
are being produced and improved. Instances of this are found 
in the use of electricity for cooking and for refrigeration. 
Because so much service remains to be given and because such 
vast capital is required to be raised within the next decade, the 
holding company, with its ability to manage and finance, must 
play a most important part in bringing this service to the people 
of our nation. 

A criticism of the holding company which may be en- 
countered is that with the centralization of power, authority has 
been taken away from the local utility and that it has lost the 
responsiveness to the local public need which existed previously. 
If this means responsiveness to the exigencies of local politics 
and local politicians, the criticism is warranted because in my 
opinion the accumulation of strength, which has resulted from 
the growth of the holding company, has had the very whole- 
some effect of taking local utilities out of politics. If, however, 
this criticism implies that the activities and functions of the 
local management are curtailed or that reasonable suggestions 
for the improvement of service in the civic good are slighted 
or ignored, it is wholly unwarranted. I cannot emphasize 
too strongly that never in the days of wholly individual and 
isolated operations was there as much response to the local 
public convenience and necessity as there is today. And it is 
only natural that it should be. 

The holding company cannot be successful unless its sub- 
sidiaries are. Its subsidiaries can only be successful so long 
as their business rests upon the firm foundation of public con- 
fidence which in turn can only be built upon good service. The 
local utility of today, which draws strength out of the grouping 
process, can give service of a type, in a quantity and at a price 
which it could not give if standing alone. When improvements 
must be made, not only can it command the necessary funds by 
receiving advances from its holding company, but it pays on the 
average a lower rate forthem. If alone, such utility could not, 
in many cases, obtain the money at all even at a high rate of 
interest. Beyond this is the fact that most large holding com- 
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panies look to the consumers of service on the individual prop- 
erties to assist in the financing of the properties, by inviting 
them to purchase securities in the holding company. _Is it con- 
ceivable that the holding-company idea would contemplate 
affronting the very people from whom it derived its resources 
and whom it was inviting to become its partners? And, even 
aside from this, is it possible in the present state of our regula- 
tory law that a holding company management could override 
the wishes of the people of a state as expressed in the various 
Public Service Commission laws throughout the country? 
They are regulated at the source. 

Another criticism rests upon the possibility that the holding 
company may sell to the investing public inflated securities. 
The term “watered stocks” is sometimes used. Doubtless 
securities of this character have been issued on occasion, just 
as securities of this character have been issued in every other 
form of business venture. I urge, however, with the utmost 
vigor, that the results which have been obtained by way of 
expansion and improvement in methods of furnishing a valu- 
able and necessary public service could not have been achieved 
under the sponsorship of corporate organizations whose finan- 
cial structures were unsound. Money is a commodity which 
must be purchased in the money markets in competition with 
the money requirements of all other forms of industry. And 
the holding companies have successfully met this competition 
on the basic strength of the securities they have been able to 
offer. As a practical matter, securities are subjected to the 
searching scrutiny, investigation and judgment of bankers who 
are most careful in selling to their clients only such securities 
as may prove sound, thus preserving their own prestige. In 
view of the fact that the holding company must constantly be 
in the market for new capital with which to enlarge and develop 
the service of its subsidiaries, and in view of the further fact 
that in the main its capital must flow back to it through invest- 
ment sources from the public which it serves, it is inconceivable 
that inflation or so-called ‘“‘ watered securities” should enter 
into the capital structure of our responsible holding companies. 
Speculation may occur and should be deprecated, but it is no 
proof that the financial structure of the company is unsound. 
While the holding company is, to a considerable extent, a finan- 
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cial company, yet woven into it is the great essential—manage- 
ment. A failure of any company, industrial enterprise, bank 
or loan association, usually comes from poor management but 
that does not prove an unsound plan. 

The soundest capital structure for a holding company, in my 
opinion, is one in which no new obligations of the subsidiary 
or operating companies are issued except on most advan- 
tageous terms, and refunding is done through the holding com- 
pany so that the credit of the operating companies will be in- 
creased and the earnings of the entire group will increasingly 
be brought as close to the securities of the holding company as 
it is possible to bring them. Create this situation and having, 
as you always will have, skillful management and the diver- 
sity of earnings sources, you will then have securities more 
stable, with better markets, better investment values, and more 
consistent earnings than the average operating property can 
ever offer to an investing public. 

It has been suggested that holding companies be placed 
under the jurisdiction of the Public Service Commissions. This 
is not proper, as the holding company is simply a stockholder 
or the owner of securities of operating utilities, the same as 
any individual; however, the operating utilities and their 
securities are under the control of the commissions as they 
should be, for the protection of both the public and the owners 
of utilities. Under intelligent state regulation, neither watered 
capital nor speculation can affect the rates paid by consumers. 
Another complete answer is the enquiry as to which state 
should have jurisdiction over a holding company having in- 
terests in several states: certainly all could not control. Finan- 
cing in advantageous markets and at low rates often has to be 
done promptly, and the usual months of delay of consideration 
by commissions would nullify any advantages and might pro- 
duce material losses to the consuming public. 

Federal regulation might be invoked, but federal regula- 
tion has not been the success which its first and most ardent 
admirers claimed for it. In fact, it is safe to say that the 
present-day tendency is away from rather than toward exten- 
sion of governmental interest in business. As bearing on this 
question, I beg to quote Hon. Herbert Hoover in an address 
made to the National Association of Railroad and Utilities 
Commissioners only two weeks ago. 
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A good deal of apprehension in the public mind has arisen from the era 


of railway exploitation of a generation ago, for fear that this may be re- 
peated in this transformation of the electrical industry. 

All of this ignores the fact that regulation of public utilities by our states 
has grown up since that particular horse was stolen but the barn door has 
been shut on our electrical utilities by regulation from the day they were born. 

It is difficult to conceive of a situation which, so far as public interest goes, 
could not be controled in this simple and effective manner [state regulation]. 
It needs no new machinery, no complicated interstate compacts between each 
of forty-eight states, and its numerous neighbors each requiring sanctions by 
Congress. If, in the passage of time and the accumulation of experience, the 
unexpected, either economic or legal, should happen and we find an occupied 
field requiring regulation, it will be time enough then to talk of federal 
control. No such condition exists today or is apparent in the future. 


The holding company is the vehicle for unification and 
finance in the public utility field and it is the vehicle for effec- 
tive management which, in the broad sense, is the key to suc- 
cess in business. The far-flung and rapidly increasing extent 
of activity in the electrical utility field, sponsored and fostered 
as it has been by the holding company, is the most complete 
and convincing proof obtainable that the holding company 
idea is sound, justified, and has a definite and established place 
in our economic and financial structure. The holding company 
idea has proved itself. Millions of users of electricity owe 
their service to its application. A great work lies ahead of it 
and it should be permitted to proceed with this great work in 
the freest manner. It should have to the utmost the generous 
and full expression of public confidence which it so well de- 
serves. 
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PUBLIC REGULATION OF THE HOLDING COMPANY 
IN PUBLIC UTILITIES 


PHILIP P. WELLS 
Deputy Attorney General, Harrisburg, Pa. 


A NHE holding company is not a new device in public utility 
organization. In the last decade of the nineteenth 
century it came into wide use to effect the unification 

of urban traction and other urban public services. That was a 
desirable, indeed an indispensable achievement from the point 
of view of the public interest. If we take into account the 
business habits and the governmental habits of our people then 
existing, it is hard to see how the end could have been achieved 
at that time by any other means. Nevertheless the work was 
done at a heavy cost. The abuses of that era have not yet 
been wholly forgotten. Extravagant purchases and reckless 
overcapitalization imposed heavy fixed charges which handi- 
capped efficient operation, repelled new capital for needed ex- 
tensions, prevented or delayed such a cheapening of service as 
competition would have forced in commercial business, earned 
the ill-will instead of the good-will of the public, and often 
inflicted disastrous losses on investors, to say nothing of the 
incidental corruption of municipal politics. Nobody now 
undertakes to defend many of the doings of that era, notwith- 
standing the public necessity for the unification of service thus 
brought about. 

The worst of these abuses of holding companies took place 
before the genera! establishment of a system of public utility 
regulation by administrative state commissions. We are now 
in the early stage of a new era of holding companies, especially 
in the field of electric service, and it is now contended by public 
utility managers that this is an unmixed blessing. 

I quote from a recent address of the manager of a prominent 
public utility in Pennsylvania, printed for public information 
by a great holding company in that state, in which, after re- 
ferring to ‘‘ regulation under public service laws’’, the speaker 
said: 
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If there is no relationship between your local utility companies and holding 
companies, then it is the exception rather than the rule. I know of but few 
public service companies that are functioning under approved standards, 
making money for their stockholders, meeting the public need, and basking 
in the sunshine of general popular public opinion that are not allied with 
holding companies, and, the number that is without the fold is rapidly de- 
creasing. The reason is clear. To anyone who has been familiar with the 
great chain of stores with fronts of brilliant hue, and which have replaced 
the little grocery on the corner, the reason for this must be quite apparent. 
The holding company brings to the operating company all of the advantages. 
If there are any disadvantages I have failed to notice them. 


I think it is fair to say that public utility men generally, 
including some of wide vision and keen sense of public obliga- 
tion, hold the opinion that the public should let the holding 
companies alone; that the system of public regulation as now 
practised is a complete assurance of immunity from the old 
abuses. In criticizing this opinion I shall limit myself to the 
electric utilities because they are the most important and I am 
most familiar with them. 

The betterment and cheapening of service obtainable through 
the holding company are beyond question: specialized skill in 
management; mass production; concentrated buying power; 
economy of engineering and construction through a controlled 
construction company; cheapening of credit for rapid and 
necessary extensions resulting from the averaging of risks and 
from direct access to the savings of the people through customer 
ownership. These are common to all business. 

But in electric service there is a peculiar advantage which 
outweighs all these. It arises from the fact that electricity 
cannot be stored but must be used or wasted at the instant when 
it is generated, and from the further fact that within the last 
thirty years it has become possible to transport power any- 
where. We can now reach the cheapest coal deposits and 
water-power sites and we are no longer limited as to the place 
of the use of power by mechanical connections. Use at a dis- 
tance of 300 miles is now possible and the radius is lengthening 
every day. By electric transmission a large number of power- 
users pool their power demands and supply them from a com- 
mon source. Only a few of those entitled to draw from this 
source do in fact draw from it at the same time. The greater 
this “diversity” in time of use among electric consumers the 
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greater is the percentage of busy time (called the “ capacity 
factor’), the smaller the necessary investment in prime 
movers and electric apparatus, and therefore the cheaper the 
current. Experience proves that the greatest possible percent- 
age of busy time (the highest “capacity factor”) in any com- 
munity can be attained by supplying all power needs whatso- 
ever in that community from a single pool of electric power into 
which all steam engines and waterwheels pour their output and 
from which all power and light users take their supply. The 
same rule applies to a common pooling of the supply of electric 
current among communities. The greater the area and popula- 
tion electrically served by interconnected generating stations 
the cheaper the current. 

Electric service within the radius of practicable transmis- 
sion therefore should be a monopoly. Competition lessens the 
diversity, lowers the capacity factor and so increases the cost. 
Because of this such monopolies are establishing themselves 
everywhere, extending their territories rapidly, and consoli- 
dating more and more. The holding company is the most 
potent instrumentality in this process. Although it should be 
supplemented by governmental agency, such as the requirement 
of interconnection and exchange of facilities like that now re- 
quired in the railroad and telephone service, it is likely to re- 
main of high importance. 

The holding company is generally exempt from direct public 
utility regulation. The managers and bankers who demand 
that it remain so are echoing the cry of those who opposed reg- 
ulation of operating companies twenty years ago. They for- 
get that, though the possible advantages I have recited are 
undeniable, every one of them carries with it an attendant 
danger. Inthe competitive struggle for territory now in prog- 
ress the old evil of purchasing control at excessive cost is re- 
appearing. The comparative ease of financing is a temptation 
to inflation of security issues, to the hiding of profits under 
“no-par”’ stock, fictitious brokerage charges, and other devices ; 
also to the separation of ownership from control by non-voting 
preferred stock and by pyramiding of holding company upon 
holding company. Customer ownership may well dull the 
sense of public right. The controlled construction company 
opens the door to inflation of construction costs. If the his- 
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tory of the railroads teaches anything we may be sure that here 
are the germs of unduly high rates, inadequate service, shackles 
on expansion, disaster to investors. And we have no assur- 
ance, such as competition affords in ordinary business, that a 
due proportion of the possible great economies will be passed 
on to the public in the form of better and cheaper service. It 
is no answer to say that electric current is more abundant and 
cheaper than it used to be. The inventors and the research 
departments of the electric manufacturing industry have made 
itso. Is it as abundant and cheap as it ought to be? And 
what is more important, will it be enlarged and cheapened in 
the future as it ought to be? These are the real issues. 

The holding company, in some of these developments, also 
menaces proper responsibility of managers to investors. By 
piling holding company upon holding company, by financing 
heavily through bonds and non-voting preferred stock, it may 
and does happen that the investors who put in nearly all the 
money have little or no voice in the management. Thus assets 
of $195,000,000 are controlled by the owners of $14,000,000 
(par) in one well known holding company. The financing of 
a new power development to cost $52,000,000 is so planned that 
another holding company will ultimately control the whole 
enterprise without a cent of permanent investment in it. In 
this aspect the men behind the holding company are trustees of 
helpless wards. It is probable that public control must be ex- 
tended in recognition of that fact. The device of no-par stock, 
which has lately come into general use, tends powerfully to 
conceal the obligations of the utilities to their investors and 
consumers. 

It is a fallacy to suppose that the regulation of operating 
companies as now practiced is a sufficient safeguard. Regard- 
less of what the laws may say, the final regulator is the investor 
of new money. The electric utility business requires a vast 
and constant flow of new capital investment. This can be 
attracted only by a reasonable prospect of a fair return, not to 
the old investor but to the new one. Inflation of costs, of se- 
curity issues and of fixed charges, to say nothing of resulting 
public odium and possible bankruptcy, may make it necessary 
to give an undue return on the old securities in order to attract 
the new money. In short, either regulation of operating com- 
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panies must be fundamentally changed or holding companies 
must be regulated. Perhaps both remedies are necessary. 

That the danger of unduly high rates is not imaginary is 
indicated by an increase of 180 per cent in the stock market 
value of the common stock of ten representative large power 
companies from the low price of 1924 to May, 1925, a period of 
less than eighteen months, after excluding all stock issued in 
exchange for additional properties, on conversion of bonds, and 
the like.’ 

There is another and a potent reason for better public con- 
trol. The lengthening radius of practicable transmission is 
transcending state lines. All leaders of the electric industry 
will admit that this process should be allowed to go on. In 
fact, it should be encouraged. The holding company is the 
instrument by which it is going on, perhaps the best attainable 
instrument. <A typical holding company originally incorpor- 
ated in Maine, later re-incorporated in Delaware, controls 
sixty-eight subsidiary companies operating in six other states. 
No subsidiary operates either in Maine or Delaware. Through 
its subsidiaries it has built up an interconnected network of 
electric transmission lines and distribution systems covering 
portions of three states. Nearly nine-tenths of its business is 
electrical and a considerable part of its business is interstate 
transmission. This part will be largely increased in the future. 

By segregating this interstate business in a separate subsid- 
iary corporation the men who control this holding company 
can, at their pleasure, place it beyond the controlling powers of 
the state legislatures acting separately, and Congress has made 
no move to control it, even if centralized control at Washington 
were desirable. It is axiomatic that regulation should be co- 
extensive with the thing regulated. The immediate need is 
some legal device whereby state regulation may be enlarged to 
deal adequately and constructively with this new interstate 
business. To this end the governors of New York, New Jersey 
and Pennsylvania have recently invoked the almost forgotten 
compact clause of the Federal Constitution so as to secure by 
agreement among themselves, to be approved by Congress, 
complete control over this new interstate power business. 


1 Philadelphia News Bureau, May 27, 1925. 
[712] 


| 


PART ITI 


FACTORS IN THE EUROPEAN 
ECONOMIC SITUATION 


j 
t 

t 
t 
t 
a 
f 
f 
t 
t! 

b 
fi 
u 

re 

is 
m 
di 

to 
ne 

of 

pe 
fig 

la 
liy 
th 


THE BRITISH INDUSTRIAL CRISIS 


BRIGADIER GENERAL THE RT. HON. LORD THOMSON 


Former British Secretary of State for Air 


4 NAHE British industrial crisis may seem at first sight a 
somewhat melancholy field. Itisfor us British. But 
I often think that the traveling Britisher must some- 
times say to himself, “‘ Well, after all, 1 am a citizen of a coun- 
try—and perhaps no mean one at that—which has been going 
to the dogs for many centuries.” 

It is related of the great Duke of Wellington, the first one, 
that shortly before his death he rejoiced in the fact that he was 
an old man. “ Because,” he said, ‘‘the prospect that lies be- 
fore my country is so dark, I am grateful to Almighty God 
for being spared the prospect of seeing its ultimate destruc- 
tion.” 

So, it is in that spirit, not of optimism, but of confidence, 
that I shall approach this very complicated subject tonight, 
because, after all, the situation is no easy one. It is a situation 
which will require all the qualities of our race. One is often 
found saying, “Sweet are the uses of adversity,” but it is 
usually in reference to the adversity of other people. Or, it 
refers to adversity in retrospect. When it is ahead, one’s mood 
is perhaps a little different. 

I confess quite frankly, and I believe I am expressing the 
views of many others, that bad as things may be at home at this 
moment, we have not yet reached the bottom of the trough of 
depression through which we are passing. 

First, my remarks will be directed with special reference 
to the coal subsidy. That is a question which should interest 
nearly every other industrial country in the world. In point 
of fact, as I understand the matter, the issue before the British 
people today is one of principle and doctrine. We are really 
fighting out at home an ancient fight; the echoes of 1893, the 
last occasion when the miners of Great Britain fought for a 
living wage are in our ears. 

That was the key-note of one of the greatest speeches during 
the debate ; it was delivered in the House of Commons by one 
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Robert Smillie and was greeted with that generous applause 


which is always given by political opponents to a great effort. . 
Robert Smillie was talking like those men who laid the founda- h 
tions of our mining industry, those very stalwart Scotch, e 
Welsh and English miners to whom our country owes so much. h 
What really is at stake at home today is the question, ‘‘ What 
should be the first charge on any industry? Should it be . 
profits, or should it be a living wage to those employed in it?” e 
I think I am stating a fact when I say that it is generally ac- ti 
cepted that one of the principal conditions of any healthy in- 1: 
dustry is that that industry should pay an adequate living . 
wage to its workers. But of recent times, within the last six . 
months, that position has been challenged, and to that chal- | 
lenge I shall repeatedly refer. » 
We, in England, have usually accepted that an industry e 
which could not pay an adequate living wage was a bad indus- h 
try. We have said that only two alternatives remained for g 
that industry: either that it should be reorganized, or else i 
that it should disappear. If it were reorganized, the general p 
gain to the whole community would be great. If it disap- nt 
peared, the loss would not be so serious as those moral evils b 
which are inseparable from the existence in any civilized coun- 
try of a sweated industry. re 
But, as a matter of fact we have only one alternative. We . 
cannot let the coal industry at home disappear, because coal’ 
is the life bldod of our country; and, therefore, we are faced | 4g, 


with the necessity for radical reorganization. This basic th 
industry, the basis of all our heavy trade, one of the sources 
of our present position in the world, cannot be let go. We 


have got to keep it going, and we cannot reduce the wage. “ 
What happened last August in England is not so important h: 
as to know why it happened, why a subsidy was given. The te 
miners in England were drawing on an average two pounds, | 
ten shillings a week, or $12.00. But the reduced wage that | -» 
was offered to miners in certain areas came to less than $7.00 | os 
a week. 
There are people, and, I think, the best people, who say that G 
you cannot measure a man’s wage on the basis of a calculation am 
that a father and two or three sons and brothers are working to 
for the maintenance of one home; but that the unit you have | g, 
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got to consider is a young fellow of about thirty, with a wife 
of about twenty-seven, and four children. I ask any thinking 
human being, can a man so situated bring up healthy, decent 
children on a wage of less than $7.00 a week? It is not 
humanly possible. 

The miners refused those terms. There was an immense 
solidarity of feeling throughout the whole working-class move- 
ment. The Government, up to the last moment, had declined 
to even consider the question of a subsidy; and, then, like the 
lady in the play who, saying she would ne’er consent, consented, 
at the last moment gave the subsidy. In my view, the grant- 
ing of that subsidy was inevitable. 

Robert Smillie, a miner himself, no particular friend of the 
present Government, but an honest, just man, said in the House 
of Commons, “I don’t believe that we working men and women 
have frightened the Government into doing that by threat of a 
general strike, but I do believe that these men have got hearts 
and minds, and that when the case of the miners was put to them 
properly, they saw it.” And he picked out Mr. Stanley Bald- 
win, a well-known employer of labor at home, who has always 
been conspicuous for his humanity. 

So this subsidy was granted by a majority of the House of 
Commons, by men pledged on public platforms against such 
action of any sort or kind. 

And May is drawing nearer, the month of May when the 
subsidy will cease. But what is our position? As I see it, 
the same conditions which rendered that subsidy necessary 
exist today, and will exist next May. I believe that that sub- 
sidy has come to stay, but I believe that that subsidy is the 
most pernicious form of nationalization that the wit of man 
has yet devised, that some other method of using public money 
to maintain this vital industry will have to be devised, a method 
which will contribute more generally to the welfare of the 
whole community, and not be a kind of dole in the aid of profits 
and of wages. 

This crisis will be a landmark in the industrial history of 
Great Britain, and until the report of the Commission has been 
received, and until we know what action the Government of 
today will take thereon, in a political and industrial sense— 
and, indeed, almost every sense—affairs in Great Britain are 
in a state of suspended animation. 
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I have been asked to refer to the Trade-Union Congress. [ 
wish Robert Hudson had been here, because he is a member of 
that body and I am not. I am one of those people who are 
sometimes misrepresented as “intellectuals’’ in the Labor 
movement. Some of my closest friends are Trade Unionists, 
but I am not one myself. I am merely an old soldier. 

Admittedly, during the last Trade-Union Congress at Scar- 
borough, there was a good deal of violent talk. There were 
some speeches which were, indeed, quite violent. Reporters 
professed to see the glimmer of the red light, that red light 
which sometimes is faintly seen in various parts of Europe from 
time to time. 

If violent speeches were delivered at Scarborough, I be- 
lieve | am expressing a very common opinion when I say 
that the cause of those speeches was a sort of instinctive appre- 
hension on the part of the organized workers at home that 
profits were, for the first time in many years, to be prior to 
wages, and that an organized attack was being made on 
principles which they considered vital to the members of the 
working classes. 

Just before I sailed for America, or, rather, for Canada, three 
weeks ago, I was speaking for a week to audiences consisting 
mainly of miners in the South Wales coal fields. I was asked 
to go there, because it was thought that I would be peculiarly 
exasperating to the Communists. I looked forthem. I found 
crowded meetings, inspiring meetings, real tonics to a some- 
what jaded man from London, but instead of violent Com- 
munists, decent, orderly, fine men and women. 

They respected property, all right, but they were aroused to 
indignation at the suggestion, which some people were trying 
to put across them, that property was more sacred than human 
life. I suppose South Wales would be a hotbed of Com- 
munism in the British Isles if there were much Communism 
at all. Precautions were taken, the police were numerous, 
but never once did a policeman enter a hall, and those halls 
were densely crowded with men and women who had every 
cause to feel a little bitter. 

I would like to refer very briefly to a question which is prob- 
ably in many minds. How do we propose in Britain to extri- 
cate ourselves from our present difficulties? 
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Notwithstanding our far-flung dominions and our imperial 
possessions, the real market of Britain is, and has been since 
the time of William Pitt, Europe. We were once the work- 
shop of the world, and it was because while other frontiers 
were dotted with crossed swords, we in England manufactured 
plowshares. Pitt’s policy may not have been a model of 
morality: I don’t think it was. But he did lay the foundations 
of our industrial system. The market of Europe is absolutely 
indispensable to us. We cannot exist without it. I am re- 
ferring to the whole of Europe. 

When one sees developments in British policy, I think you 
will find that behind each act of policy there is that idea, more- 
over, that we have got to have a market in Europe. I think, 
throughout Europe there is now a very general recognition 
that we have got to make markets of one another. 

Just as in regard to the industrial situation, so in regard to 
Locarno, it is much more important to know why things hap- 
pened there than what happened there. It seems to me that 
the states of Europe are being forced by sheer economic neces- 
sity to face the fact that ever since the war we have been 
wandering in a labyrinth. We are now being forced to forget 
our ancient feuds, get down to work with one another and 
cooperate in a common task of salvage and reconstruction. 
Locarno registered this change. 

And so this vision of a United States of Europe is taking 
shape. Frankly, one bond of union among the states of 
Europe is our common indebtedness to America; but that in 
no sense of the term implies hostility to America. On the con- 
trary, it in the end means cooperation and generous emulation, 
because we have to work with one another. And, we Britishers 
in the dark days that lie ahead, don’t mean to go hat in hand 
to any one, whatever our political party may be, and ask for 
help. That is not what we would do or you Americans would 
do. We are going to face the problem and see it through and 
develop to the full extent that lies within our powers this great 
market of Europe and our Empire. 

We believe that heaven helps those who help themselves, 
and so does America. Indeed, America will be bound to help 
those who help themselves in America’s own interest. That 
is, so to speak, the philosophy of our situation. And our 
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assets in this coming fight are what they have always been. We 
have a wonderful geographical position. We have deep water 
on our side of the Channel. We have vast natural resources 
in our Empire and within our boundaries. Above all, we have 
got the character of our people. If that character has atro- 
phied, well, then, we deserve to perish. But I don’t think it has. 

I remember so well the other day meeting an American in 
a country house who was telling me that he was inclined to 
think that the time of our decadence had come, and I said, 
“Don’t live here in London. Don’t go to the seaside. Don’t 
go to any fashionable resort, but come along with me and see 
the people. The people you will find are patient, but they are 
waking up, and they are very thorough when they do wake up.” 
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THE GERMAN ECONOMIC SITUATION AND 
FOREIGN TRADE 


DR. HEINRICH SCHNEE 


Member of the Reichstag, former Governor of German East Africa 


URING my present visit to the United States, the ques- 
D tion has been repeatedly put to me: ‘‘ How is Germany 
recovering from her breakdown?” Before speaking 
about any special point I wish to give a general answer to this 
question. I wish to state that Germany is recovering slowly, 
step by step. It is a process fraught with difficulties and hard- 
ships. But it is uphill work and we are climbing slowly and 
surely. The security pact formulated at Locarno a few days 
ago shows the world our willingness to live peacefully with 
our neighbors. 

The stabilization of the mark was accomplished at a time 
when inflation was at its very highest. It was by a supreme 
effort of the German nation and by drastic measures taken by 
the government that this stabilization was carried through. It 
took place before the Dawes Plan was put in force. The 
Dawes Plan, as it was agreed upon at the London Conference, 
made the maintenance of that currency a keystone to the settle- 
ment of reparations. It gave security to the stabilization of 
the mark. 

The effect of that inflation is, however, still being felt in 
German economic affairs. The capital of a great part of the 
German people, especially of the so-called middle classes, con- 
sisting of people of moderate means, who had put their savings 
into savings banks or state loans or industrial paper, has been 
lost. Many business firms tried to avoid the ruinous conse- 
quences of the inflation by putting their money into what were 
called Sachwerte—that means material values such as build- 
ings, machinery, raw materials, etc. But after the stabilization 
of the mark it became apparent that even these methods did not 
grant a sufficient protection against the evils of inflation. Some 
of our industrial concerns which enlarged their working facili- 
ties during the period of inflation are under the present circum- 
stances not able to make use of them to the full extent of their 


capacity. In many cases there is, apart from the question of 
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the sale of their products, on which I will dwell later on, not 
enough working capital to make the enlarged apparatus of 
production work. Thus even some of the largest business con- 
cerns are suffering from a lack of capital as a consequence of 
the inflation. 

It is evident that the lack of capital can in the long run be 
overcome in the normal way only by accumulation of capital 
out of the savings of the German people. That needs time 
after the loss and destruction of German capital by the war 
and post-war events. The capital of the German people is 
diminished to half of what it was before the war, according to 
the opinion of trustworthy experts. Therefore, Germany 
needs credit from abroad to enable her to carry on until suffi- 
cient capital might be accumulated out of the savings of her 
own people. The heavy financial burdens imposed on Ger- 
many as a consequence of the world war made it necessary for 
the German government to levy high taxes on the people. 
Some of these taxes imposed at the time of the stabilization of 
the mark reached such a height that they hindered business 
and threatened to destroy the activity of German industry. 
In many cases the taxes had to be paid not out of any income 
or interest of capital but out of the capital itself. Besides a 
turnover tax was levied of 242% which was to be paid at every 
turnover of goods beginning from the acquisition of the raw 
material up to the sale of the finished article. German taxa- 
tion has been put on a new basis by the legislation of August 
of this year, when a number of laws relating to taxes were 
passed by the Reichstag. Those provisions which were the 
most damaging for trade and industry were abolished. But 
the turnover tax, which applies to the necessaries of life such 
as bread and meat as well as to every other article, had to be 
upheld in view of the urgent financial needs of the German 
treasury, and could only be diminished to 1%. German taxes 
are still very high. From every earner of wages and salaries, 
even from the workmen, 10% is taken off on pay day as far as 
those wages surpass 900 marks ($225) a year. This heavy 
taxation naturally increases the costs of production. 

Another reason for the increase of prices in Germany is that 
there are still some remnants of the methods of calculation 
which existed during the period of inflation. But these are 
gradually passing away. 
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I have tried to explain the German economic situation from 
the standpoint of inner development. But that is only one side 
of the situation. In everything which I have mentioned for- 
eign trade has to be considered. Before the war German ex- 
ports were about 2250 million dollars; German imports, which 
consisted mainly of foodstuffs and raw materials, about 2500 
million dollars. The difference of about 250 million dollars 
was counterbalanced by the invisible exports, including ship- 
ping services and income from foreign investments, which pro- 
vided further a surplus available for additional investment 
abroad which was estimated in 1913 at about 250 million dol- 
lars and before that time about half of that sum (125 million 
dollars) yearly. 

These invisible exports have mostly been lost by the war 
and post-war events. At the same time German exports have 
been greatly diminished. German exports were during the 
past year about half of what they were before the war. The 
imports were, taking the figures in marks, not much less than 
they were before the war. In reality they were much smaller, 
as the buying capacity of the money has decreased consider- 
ably. The decrease of the commerce of the world, the bad 
situation of Europe, the loss of German patents, the growing 
economic independence of the overseas countries which before 
the war imported the greatest part of their industrial needs 
from European countries, are some of the causes. 

It is an absolute necessity for Germany that her exports be 
considerably increased. Only a surplus of exports will in the 
long run enable her to fulfill her obligations under the Dawes 
Plan. As was stated in the sound and thorough report of the 
Committee on Economic Restoration submitted to the Inter- 
national Chamber of Commerce in June of this year, the trans- 
fer problem has a double aspect. It is necessary that Germany 
should produce a surplus of goods or services which can be 
exported. But it is necessary, too, that the creditor countries 
should be willing and also be capable of receiving and absorb- 
ing such surplus. 

The possibility exists that a considerable surplus of goods 
can be produced in Germany providing that sufficient work- 
ing capital is put at the disposal of German industry. The 
good will of the German people to fulfill their obligations 
under the Dawes Plan is beyond any doubt. 
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But there are grave difficulties in the way, especially in re- 
gard to exporting such a surplus of goods to other countries. 
By the peace treaties the number of independent countries in 
Europe has been increased. Some of them are comparatively 
small either in territory or in population. The tendency of 
most of the European countries, the newly created as well as 
the old ones, goes in the direction of putting up high tariffs 
against the import of goods from foreign countries. At the 
same time in some of these countries efforts are being made to 
build up new industries with the help of foreign capital, a part 
of which I am told is American capital. 

This state of affairs is not favorable to the development of 
German export trade. Neither can it be considered favorable 
for European development generally. At the Interparliamen- 
tary Conference which took place at Washington a few weeks 
ago, members of the parliaments of several European coun- 
tries recommended the plan of a European customs union. 
The execution of this plan would in my opinion do away with 
a great deal of the faults under which the economic affairs of 
Europe are suffering. But it seems to be still far from realiza- 
tion, if ever it will be realized. In the meantime, the Euro- 
pean countries must by means of commercial treaties arrive at 
such an understanding as will further their mutual commercial 
relations. Only since the tenth of January of this year this 
way has been reopened for Germany in relation to the Allied 
countries, to which up to that date she had to grant the treat- 
ment of the most favored nation without reciprocity. Ger- 
many has availed herself of this opportunity. She has con- 
cluded commercial treaties with some of those countries while 
the negotiations with some other countries are pending. 

In speaking about the German economic situation I must 
mention the great disadvantage under which Germany is suffer- 
ing in respect to the production of foodstuffs and raw material 
for the upkeep of her growing population. Germany’s terri- 
tory, comprising only about the seventeenth part of that of the 
U. S. A., cannot even with its highly developed agricultural 
conditions produce the food needed for her population of 
62% millions. The food for one-third of that population— 
about twenty millions—must be imported from abroad, besides 
a great part of the raw material needed by German industries. 
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The revenues derived from German exports must go in the first 
line to pay for the imports necessary for the nourishment of the 
German people. If colonies producing raw materials were 
restored to Germany, her situation in that respect would be 
much better. She could produce an increasing quantity of 
foodstuffs and raw material needed by her industry on colonial 
soil. Correspondingly revenues for German exports into for- 
eign countries would become available for payments according 
to the Dawes Plan. It lies in the interest of the fulfillment of 
that plan that Germany in entering the League of Nations 
should receive colonial mandates to which as a member with 
equal rights she will be entitled. 

The German people are striving very hard to place their 
economic and financial system on a sound basis and are doing 
their utmost to fulfill their obligations. The German Govern- 
ment is taking every possible measure in that direction. I may 
mention the policy of restricting credits and the endeavor of 
the Government to decrease the cost of living. 

The German people are ready and willing to work to regain 
their economic footing. We see the way and are determined 
to follow it. But there are still great obstacles in that way. 
We need the good will of other nations to receive and absorb 
the export surplus which Germany may produce for payment 
of reparations according to the Dawes Plan. We can only 
arrive at commercial arrangements for the furtherance of 
European trade, which is hindered by customs barriers, if the 
other nations concerned agree. We can only hope to deal 
adequately with the economic situation of our overpopulated 
country if we are no longer excluded from the production of 
foodstuffs and raw material in colonial territories. We can 
only extricate ourselves from the situation into which war and 
inflation have brought us, if credit is forthcoming. 

The great American nation has shown itself already willing 
to help Germany on to her feet again, and I am convinced that 
the German people will not betray that trust which is placed 
in them. We possess the capacity to work and this is our 
greatest capital. Only with our work can we pay the debts we 
owe. I have shown you the difficulties. If the other nations 
consider these difficulties, then we may hope to reach the 
broader plateaus which lead up the steep and stony hill which 
we still must climb. 
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BUSINESS COMBINATIONS AND ECONOMIC 
CONDITIONS IN HUNGARY AND 
NEIGHBORING STATES 


DR. GUSTAV GRATZ 


Privy Counsellor; Former Hungarian Minister of Finances of 
Foreign Affairs 


: task of speaking in this great country on the eco- 


nomic conditions of such a small territory as Hungary 

reminds me somewhat of the adventure of Gulliver 
in the Land of Giants telling them strange tales about the 
people of hisown country. In many things—and in economics 
in the first place—America is the country which teaches new 
ways to Europe and so it has not much to learn from the knowl- 
edge of our European conditions. What could the giants have 
learned from Gulliver? It would have been useless to tell them 
how people in Gulliver’s country built houses because the giants 
would never have felt comfortable inthem. And so it is of not 
much use to speak on European economic institutions in a 
gathering of American economists, for even our best institu- 
tions would be too small and therefore uncomfortable for 
American economic life. The quantitative differences between 
European and American economics are so great that they be- 
come qualitative differences. A European who never has been 
in America is rather inclined to believe that American institu- 
tions are only imitations of European life on an enlarged scale 
—repetitions of European institutions put in the superlative. 
But even a short visit in America shows how entirely wrong 
this conception is and how American spirit has created here 
quite new forms of life, marvelously adapted to the gigantic 
proportions of American economics. 

But nevertheless I believe that America must be interested 
in European affairs and especially in the affairs of Central 
Europe. Economics began before the war to develop into one 
undivided organism. This process was interrupted during the 
war but now slowly the links connecting the different small 
economic territories to form one greater unit, begin to become 


stronger again. When world economics will have developed 
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and progress is being made in this direc- 
tion—then the rules which are in force for all organisms will 
be the rules of world economics also. Now there is a rule 
that the capacity of resistance of an organism is determined by 
the capacity of resistance of its weakest part. Some trifling 
part of the organism, being sick, can cause sufferings and even- 
tually the decay of an otherwise quite healthy organism. The 
countries of Central Europe now belong certainly among the 
weakest points of the organism of world economy and this is 
the reason why it is good to know somewhat about them. 

The economic situation of Central Europe is influenced by 
the fact that an undivided large economic territory which has 
been in existence for centuries—the Austro-Hungarian Mon- 
archy—has been divided into a series of smaller states. Like 
certain molluscs which, being torn in pieces, have the capacity 
of developing in each piece all the organs necessary for them 
and then beginning a new life, so the newly created states also 
must find means to adapt their new independent economic life 
to their new conditions of existence. This process is going on 
and it means an economic crisis for all these countries. 

At first the financial aspect of this crisis was more con- 
spicuous. The sinking of the value of the Hungarian crown— 
which was preceded by a similar depreciation of the Austrian 
money—has made a sound economic life impossible. The 
fluctuations of the value of money have made of the most solid 
business propositions a sort of unsound speculation. 

In Austria the depreciation of the crown was the immediate 
effect of the new situation created by the dissolution of the old 
monarchy. Vienna has been the metropolis of a great empire. 
The most valuable branches of Austrian industry have been 
devoted to the production of finished goods or to the refinement 
of articles which have been produced elsewhere. The applied 
arts have reached there a high degree of perfection. But the 
rough part of the work was mainly done outside Vienna and 
even outside of present Austria. The industrial part of this 
rough work has been done in Bohemia, now belonging to the 
Czechoslovak Republic, and especially in its territories in- 
habited by a German population. The agricultural part of 
the work has been done in Hungary, now having regained its 
economic independence, or in Galicia, now belonging to Poland. 
[727] 
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In economic life Vienna developed commercial business and 
has not entirely lost its rdle as a commercial center of Central 
Europe even after the dissolution of the old Austria-Hungary. 
The prosperity of Austria was always nourished by those parts 
of Central Europe which at present form independent countries, 
It was the usufructuary of their hard work, the result of which 
flowed through broad channels to the metropolis. This metrop- 
olis also had its economic mission, but it was more a mission of 
refinement and commerce, than of production. By this situa- 
tion Vienna has become, what it is even now, one of the most 
charming cities of the world, charming especially in the amiable 
spirit of its population, a spirit which develops best in places 
where hard labor is not necessary. 

When Vienna and with it Austria ceased to be the natural 
economic center of a great empire, this situation came to an end 
and now Austria must develop its own resources with hard 
work. Commerce alone no more nourishes the population of 
Vienna, because in consequence of the new frontiers it has lost 
its old markets. Nevertheless I was always convinced that 
Austria as it is, is capable of living. I am glad that my 
opinion has been corroborated by the two distinguished experts 
who have been sent out by the League of Nations to examine 
the economic conditions of Austria. Austria has nearly the 
same geographic and economic configuration as Switzerland, 
which also produces neither the grain nor the coal it wants in 
economic life, but nevertheless has succeeded in supplanting or 
procuring these valuable articles by the means of the cultivation 
of its water-power, by the development of a finishing industry 
and by the furtherance of the influx of strangers. In Austria 
also there is water-power, as in Switzerland ; there exists more- 
over a finishing industry and there are also many possibilities 
for the promotion of the influx of visitors to the beautiful 
mountains of Tyrol and to the attractive city of Vienna. But 
in Switzerland present conditions have slowly been developed 
by the work of many generations ; they have, so to speak, grown 
up with the growth of European economic life, while Austria 
has now to adapt itself artificially to the new conditions. That 
takes some time and that was the chief reason for the economic 
crisis of Austria, the main feature of which was the rapid sink- 
ing of the value of the Austrian crown, stopped now, at least 
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for a time, by the loan granted to Austria with the help of the 
League of Nations. 

Hungary was in a more favorable situation than Austria. 
It is chiefly an agricultural country and has therefore a less 
delicate economic structure than Austria. Just as the peasants 
have generally a more robust constitution than the industrial 
laborers, so agricultural countries also are generally healthier 
and, becoming sick, recover more easily than the industrial 
countries. At the end of the war Hungary was in a relatively 
satisfying financial situation. The first serious financial 
troubles were connected there with the foolish attempt to force 
Bolshevist ideas upon the country. The Bolshevists, who for 
a short period of three months came to power in the course of 
the Hungarian revolutions, created a new money which, being 
printed only on one side of the paper, has been called “ white 
money ”’, to distinguish it from the old Austro-Hungarian bank- 
notes, which have been called “blue money”. Large quanti- 
ties of this white money were issued but nobody would accept 
it. Even the government offices and the railways, belonging 
to the state, asked payments in “blue money”. It is told that 
once some burglars broke into a printing office, where large 
quantities of “white money”, many milliards, were stored in 
huge heaps, tied together with strings. The burglars pilfered 
the strings but did not touch the money. They had no use for 
it. When in the time of the Bolshevist rule the peace condi- 
tions to be presented to Hungary became known, and among 
these the demand for a huge amount for reparations, the Bol- 
shevist leader Bela Kun is said to have wired to the Entente, 
that he was ready to pay every sum asked for and even more, 
provided that the Entente send him some carloads of paper, 
because he had not enough of this valuable stuff, out of which 
to make ‘white money”. These doings at first caused disorder 
in Hungarian finances and they could not recover for a long 
time. 

The acute financial crisis of Hungary was caused by the 
circumstance that the state could only find the means for cov- 
ering its expenditure by increasing the quantity of banknotes 
in circulation. When the League of Nations, at the request of 
the Hungarian government, resolved to undertake the restora- 
tion of Hungarian finances, its attention had to be directed in 
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the first place to the restoration of the balance in the budget. 
For this purpose, preliminary budget-estimates were prepared, 
covering five half-years, according to which the deficit would 
be: in 1923-24, 60 million gold crowns; in 1924-25, 100 million 
gold crowns; in 1925-26, 50 million gold crowns; in 1926-27, 
13 million gold crowns; and then the balance in the state 
budget would be restored. For the covering of these deficits 
a loan of 250 million gold crowns (50 million dollars) has 
been accorded to Hungary. The League of Nations appointed 
a Chief Commissioner with the task of controlling the state 
finances. Its choice fell on an eminent American, Mr. Jere- 
miah Smith, who fulfilled his duties with an accomplished tact 
and whose great merits with respect to the financial reconstruc- 
tion in Hungary are gratefully recognized by all factors of 
Hungarian public life. Conforming to the plan adopted by 
the League of Nations, the balance in the budget had to be 
restored at the end of the fifth half-year after the beginning 
of the reconstruction. In fact the budget was balanced already 
at the end of the second half-year. Not only was there no 
longer a deficit, but a surplus of 2.1 million gold crowns, and 
at the end of the third half-year the revenue and expenditure 
account showed a revenue surplus of 63 millions. So the 
financial reconstruction has already reached a point which ac- 
cording to the program should not have been reached before 
the end of restoration action, June 1926. Of course that is 
not only due to the merit of the High Commissioner, Mr. 
Jeremiah Smith, for the Hungarian taxpayer has also had his 
part in this result; nevertheless the services he rendered to 
Hungary are most valuable and the success of Hungarian 
financial reconstruction will always be connected with the name 
of this distinguished American citizen. 

Now, after the financial reconstruction of Hungary, eco- 
nomic reconstruction must follow. Hungary is in this respect 
in a favorable position. The wealth of Hungary lies chiefly 
in its rich soil, the value of which has been put as 8% milliards 
of gold crowns. This property was mortgaged before the 
war for 2%4 milliards of gold crowns, but in the time of infla- 
tion the debt has been entirely repaid, so that Hungary’s situa- 
tion is even better than before the war. Industry and trade, 
however, are still suffering and so is agriculture because of the 
difficulty of obtaining capital for improvements. 

[730] 


oc 


te 


tri 
lor 


the 
sta 


gre 


ti 

\ 
| Vi 
m 

tr 

ti 
co 

co 

OV 

te 

qu 

to 

da 

| co 
bir 


No. 4] ECONOMIC CONDITIONS IN HUNGARY 179 


Economic reconstruction of Central Europe will only become 
possible when all the countries realize the interdependence ex- 
isting between them. At present this interdependence is not 
fully acknowledged by the national extremists, who in many 
of these countries have the lead in affairs. There is now an 
economic war between these countries. Austria raises the duty 
on flour, vegetables and fruits—wanted eagerly by its people— 
for the sole purpose of impeding the importation of these 
articles from Hungary. Hungary answers with similar meas- 
ures against Austrian manufactures. The Rumanian produc- 
tion of lumber has been greatly reduced, yet the country hesi- 
tates to conclude such agreements as would allow the exporta- 
tion of wood to Hungary although Hungary is in constant need 
of this product. Czechoslovakia prohibits the importation of 
Hungarian wines and prefers to import wines from France and 
Italy, where Czechoslovakian articles have no market at all, 
although for the price of concessions made to Hungarian wines 
valuable advantages could be obtained for Czech industry. 
Obviously this is an irritating and absurd situation. Seen 
merely from an economic point of view, irrationality is now 
triumphing in the whole of Central Europe. 

As no country will consent to mitigate the system of protec- 
tive customs tariffs, economists of these lands are searching for 
new means to achieve cooperation between the states.. Pro- 
tective customs tariffs are generally defended with reasons of 
competition. The costs of production in the different coun- 
tries are different. The countries with lower wages, with 
lower standards of land and with lower taxation have also lower 
costs of production. Consequently they have an advantage 
over the others. This is the only reasonable defense of pro- 
tective tariffs. And here I touch the topic of the day: the 
question of business combinations. 

It would be possible, and many economists have this in mind, 
to eliminate by free agreements between the producers the 
dangers which might arise for one or the other country by 
competition. Before the war such international business com- 
binations were often more successful than customs duties for 
the creation of sound business conditions between different 
states. Many such combinations exist even now between some 
groups of Central-European industry and the laws are very 
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liberal towards them. The aim, to group these states com- 
mercially together, which in consequence of the system of pro- 
tective customs duties cannot be achieved directly, would thus 
be reached by indirection. These combinations would not only 
be in the interest of business, but also in the interest of a sound 
economic policy of the whole territory known as Central 
Europe. For the small countries forming this territory, such 
combinations would have a more far-reaching importance 
than a mere regulation of production. They could easily as- 
sume great international importance also. And perhaps this 
would be also one of the ways which will lead to the facilitation 
of the creation of a Pan-European economic federation. 

I have often been asked, ladies and gentlemen, about my 
impressions in America. I must confess that my impressions 
have changed a great deal in the short time since I first put 
my feet on the soil of America. It is no more the huge 
palaces, the wonderful parks, the big factories, the marvelously 
endowed schools I admire the most in America. What I ad- 
mire and envy most is the American spirit. 

Among the many differences between Europe and America 
there is none so great as the difference of spirit inspiring the 
life of these two continents. Europe is great because of its old 
traditions and America is great, because its spirit is unbiassed 
by such traditions as would hamper progress Every European 
passes half of his life in the present and the other half in the 
past. Every American passes half of his life in the present 
and the other half in the future. The monumental character 
of American buildings is reflected in the American mind. The 
American spirit goes straight forward to its aim, while the 
European mind likes to linger in some cosy corners of life and 
often misses its aim. A country is not necessarily great because 
it is big. The greatness of America is not based on the ex- 
tension of its frontiers or on the size of its territory, but on the 
greatness of its spirit. 

Europe certainly wants many things from America. We 
want American capital, American raw materials, even Amer- 
ican manufactured goods. But what we want the most is 
American spirit. Could we only import some cargoes of this 
American spirit, we should not be.so much in need of all the 
other things we want now from America; because with the 
help of this spirit, we could make them ourselves. 
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AGRICULTURAL POOLS IN RELATION TO 
REGULATING THE MOVEMENT AND 
PRICE OF COMMODITIES’ 


WILLIAM R. CAMP 


Associate Professor of Rural Institutions, University of California 


I 


ITH tobacco pools marketing approximately 48% of 
the tobacco crop in the United States, with cotton 
pools marketing 8% of the cotton, with wheat pools 

of Canada and the United States marketing 10% of this year’s 
crop, and with this form of organization either already a large 
factor or becoming important in the distribution of milk, butter, 
eggs, potatoes, citrus fruit, cranberries, raisins and prunes, 
the development of the agricultural pool constitutes one of the 
great changes that are taking place in the system of distribu- 
tion and financing.” Some, however, believe that the coopera- 
tive movement which has been growing so rapidly is already 
encountering disintegrating elements which preclude a realiza- 
tion of its theoretical possibilities. This article will give a 
critical examination of the agricultural pool, to differentiate 
it from the manufacturers’ pool, to show its evolution and pre- 
cise nature as it has been applied to.different farm products, 
its relation to the processes of distribution and of banking, and 
its limitations in regulating the flow of products to different 
markets, in stabilizing prices, in coordinating the changes of 
cost and selling prices, and in maintaining a balance between 
the grower-seller and manufacturer-buyer of farm products. 


1 This study of agricultural pools is included in the present volume as a 
supplement to the papers read at the Conference, because the methods of 
regulating the price and movement of agricultural products present significant 
analogies with, as well as contrasts to, the methods of combinations in 
industry.— Ep. 

2 Much of the material for this article was obtained through personal 
interviews and correspondence with representatives of cooperative marketing 
associations. A discussion of certain phases of the subject was published 
in Wallace's Farmer, February, 1922. 
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Manifestly, if the organization of any group of producers as 
important as that of agriculture does not proceed at a rate 
and possess an effectiveness equal to that of other groups, its 
purchasing power will be decreased and the power to move 
goods to this class of consumers will be decreased. Any lack 
of balance between the buying and selling prices of any given 
group of producers is likely to cause a greater disturbance in 
the business world during a period of rapidly changing price 
levels such as have been prevalent since the beginning of the 


World War. 


Legal Status of Pooling Agreements in Agriculture and 
Manufacturing 


The enactment by Congress and by a majority of the state 
legislatures of cooperative marketing acts has given the pooling 
of farm products a more definite legal status than that of 
manufactured products. The law generally has been so un- 
favorable to all pooling agreements that business concerns in 
industries outside of agriculture and the export trade have 
frequently been forced to follow other methods of organiza- 
tion.» The pooling agreements of manufacturers have in- 
cluded provisions for the realization of economies through the 
employment of a common sales agency and in some cases pro- 
visions for controlling destructive competition through zoning 
of sales territory and through an allotment of output. 
Whether such agreements involve illegal price-fixing or not, 
they are likely to influence output and prices, and to bring 
about that greater stabilization in prices which is fundamental 
to business activity.” If such agreements do not have the 
support of the law, they are likely to be of short duration. 
Manufacturers who have entered pooling agreements to estab- 
lish joint sales agencies for the marketing of their products 


1 Slichter, S. H., “ The Legality of the Combination of Competitors under 
the Sherman Act,” Journal of Political Economy, vol. xxv, 1917, pp. 761-804; 
Jones, Elliot, The Trust Problem in the United States (The Macmillan Co., 
New York, 1921), ch. ii; Warford, L. E. and May, Richard A., Trade As- 
sociation Activities (Department of Commerce, 1923), p. 171; Haney, Lewis, 
Business Organization and Combination, chs. x and xi. 

2Cf. Sakolski, A. M., “ Price Making and Price Stability,” Harvard 
Business Review, January, 1925; Eddy, Arthur J., The New Competition, 
Pp. 94, 146, 201. 
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have been able to hold together during periods of prosperity, 
but they have not been generally able to abide by any agree- 
ment for allotting production and for determining prices during 
periods of depression. When demand is decreased or uncer- 
tain, during a period of depression, the concerns which are 
financially weak are not able to wait, but are obliged to un- 
load and cut prices. To secure a share in a restricted demand, 
manufacturers generally may be led to cut prices. After such 
demoralizing experiences, the pooling agreements between 
manufacturers in many cases have been given up for the plant 
owning and operating combination, the stock trustee device, 
or the security holding company. The movement in the 
United States for the organization of the trusts was greatly 
accelerated after the depression of the nineties. This move- 
ment involved a substitution of cooperation for destructive 
competition, not only between the units which comprised the 
trust, but also between the trust and the independent competi- 
tors who remained on the outside. In the larger organizations 
of business, the individual producer or manufacturer lost 
ownership of his individual plant, and surrendered control 
over its operation ; and finally he lost interest in the output of 
his individual plant through giving up the right to income 
from his own plant in return for a share in the income of the 
controlled property which had been consolidated. This was 
sometimes accomplished through an allotment of shares of 
stock in the consolidated company, in the proportion that the 
output of his plant bore to that of the other plants. Thus the 
early opposition of the law to the pooling agreements of in- 
dividual manufacturers has resulted in the development of a 
stronger form of organization than was possible under the 
pooling contracts, and, in consequence, in a more effective con- 
trol of distribution and production. 

In organizing a cooperative marketing pool, farmers do not 
give up the ownership of their individual farms. Their 
crop contracts are not agreements to control the rate of 
production of farm products, but rather to cooperate in 
directing the distribution of members’ farm products. The 
general motive for organization has been the same as for other 
business men, namely, improvement of unfavorable condi- 
tions. The methods of procedure of both producing groups 
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had more in common while the manufacturers followed the 
pooling plan of organization. Certain important distinctions 
between agricultural and manufacturing pools, however, 
should be emphasized. While manufacturers’ pools had a 
partial success in limiting output and in controlling prices to 
the trade, farmers’ pools generally have no provisions for 
limiting output, and generally contain no provision for nam- 
ing the price to the trade. As farmers’ pools do not limit the 
number who enter the organization or the amount that the 
members may produce, their power to influence prices through 
organization must be less than that of the manufacturers who 
have entered the larger consolidations. If the agricultural 
pool controls a considerable proportion of the commodity pro- 
duced, which it rarely does, it may put its membership in a 
stronger strategic position in the market than the open-price 
association does its manufacturer members. The former takes 
over the product of the members and develops a harmonious 
sales policy to coordinate sales and shipments; while the latter 
merely provides information and leaves the membership free 
to sell through such channels and at such times, places and 
prices as they may severally determine." The latter method, 
which has also been followed by farmers’ elevator associations 
in the United States and Canada, has serious limitations, as 
will be indicated later. However, the small number engaged 
in the manufacture of a product handled by the members of an 
open-price association and the greater mechanical power of 
controlling the output of any manufactured product may make 
the community of interests achieved by manufacturers through 
such associations more effective than that secured by agricul- 
tural pools, which must compete in a world market with the 
disorganized units in other countries having a lower cost of 
production and a lower level of prices. The far-reaching 
effect of this difference in power to control output will be con- 
sidered more in detail later. 

Farmers and manufacturers have had similar marketing 
problems to solve, such as cooperation for assembling and dis- 


1 National Industrial Conference Board, Trade Associations (New York, 
1925) ; Nelson, Milton N., “ Effect of Open Price Association Activities on 
Competition and Prices,” The American Economic Review, vol. xiii, 
June, 1923. 
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tributing market information, regulation of the flow of pro- 
ducts to different markets according to their absorbing power, 
zoning of production and distribution in relation to consump- 
tion; realization of the economies of large-scale distribution ; 
pooling of selling costs and distribution of marketing risks 
and costs over a large output; development of demand in the 
more costly outlying domestic and foreign markets ; the stabili- 
zation of production and of prices so as to prevent overexten- 
sion of production during periods of rising prices ; the integra- 
tion of marketing processes with those of production so as to 
keep the speculative tendencies of traders within bounds, and 
better to adjust production to the demand of consumers; the 
prevention of the competitive speculative bidding up of prices 
beyond the purchasing power of consumers in order to avoid a 
market slump; the elimination of the disturbance of prices by 
financially weak producers and distributors during periods of 
market uncertainty and demoralization; measures to prevent 
shippers and distributors from increasing, by uncoordinated 
action, the peak load of shipments in excess of the car capacity 
and terminal facilities of the railroads; and the elimination of 
the other wastes of an uncoordinated competitive system of 
distribution.” 

None of these problems can be solved by the disunited action 
of small units working independently. They can only be met 
through the organization of industry, towards which legisla- 
tures and the public in general have been unfriendly. Those 
who have held, accordingly, to the earlier traditions of free 
competition, belief in an open field for uncoordinated business 
expansion, have not been in a position to solve these problems 
from either the business or the social point of view. Tradi- 
tions which arose in connection with transitional phases of 
business development in the early eighteenth and nineteenth 
centuries are no longer applicable to the scheme of more or less 
highly centralized production and distribution now under way 
of consummation. Under a system of free competition the 
individual freedom to enter or to increase any business at any 

1 Twelfth Annual Report of the Secretary of the Department of Commerce, 
June, 1924, p. 20; National Bureau of Economic Research, Business Cycles 
and Unemployment (McGraw-Hill Book Company, 1923) ; Camp, William R., 
“Organization of Agriculture in Relation to the Problem of Price Stabili- 


zation,” Journal of Political Economy, June and August, 1924. 
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time and place precludes the possibility of a coordinated devel- 
opment of different industries. The partial control of the 
number of railroads and banks which may operate in a section 
is an exception to this rule which shows how slight the devia- 
tion has been from the method stated. As the area of the 
market increases, the necessity for joint action as to demand 
and supply becomes greater. 

Without the support of the government for pooling agree- 
ments, manufacturers in pursuit of the economies and ad- 
vantages of large-scale production and distribution have in- 
creased the size of each plant and consolidated many plants 
under one corporate management. No such vast economies of 
production can be gained by the consolidation of the small 
agricultural producing units. The maintenance of a large 
distributing organization to develop a market for a larger 
output makes it possible for a manufacturing corporation to 
employ a maximum of labor-saving machinery. In farming 
little automatic machinery is used, and, as the farm area in- 
creases, labor can be directed less effectively. Moreover, the 
smaller the farm unit the larger the proportion of family 
labor—or what in manufacturing is called sweatshop labor— 
the cheapest and least mobile of all labor, may be utilized. 
Agricultural organization, therefore, has not proceeded along 
the line of consolidating farm ownership. The farmer’s invest- 
ment has been largely confined to the farm except for a minor 
outlay for membership in a cooperative marketing associa- 
tion. This outlay is made on a principle of costs and of no 
profits in order to avoid, if possible, the making of the farm 
subservient to the profits of the marketing organization. 

Before the World War the attitude of the government was 
presumptively in favor of the small unit, and yet its insistence 
upon independent and unrestrained competition has made the 
existence of the small unit hazardous and frequently unprofit- 
able. Decisions of the courts and the attitude of the Federal 
Trade Commission have adhered to the traditional assumption 
of the evil of monopoly and of the beneficence of competition 
without defining the boundary between the one and the other.’ 


1 Willis, H. Parker, “ The Problem of a Competitive Price,” Papers and 
Proceedings of the 37th Annual Meeting of the American Economic 
Association, December, 1924. 
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This lack of clarification of what is legally permissible, is un- 
doubtedly due to the rapid changes which business organiza- 
tion is experiencing, to the fact that the old conception of 
what constitutes free competition is no longer in accord with 
current business practice, and to the further fact that there is 
an increasing realization that business itself has other require- 
ments for coordinated action than were formerly deemed 
necessary under the régime of the eighteenth-century indi- 
vidualism. The recent decisions of the Supreme Court in the 
Maple Flooring and Cement cases still assume the desirability 
of the old order of free competition, while they permit the 
concerted gathering of information relative to costs, produc- 
tion, prices, shipments and amount of goods in storage, pro- 
vided there is no concerted effort manifest to fix or raise prices 
and to limit production.’ 

The courts which, according to the doctrines of decentral- 
ized production and distribution of the eighteenth century, 
still have primarily in mind the rights of individual gain, have 
not yet comprehended the necessity of integrating the inter- 
dependent processes of industry and distribution. The present 
Secretary of the Department of Commerce has this to say con- 
cerning the adoption of a less negative and a more constructive 
policy toward business organization: 


No one would advocate any amendment to the law that would sooner or 
later create monopoly, price fixing, domination or other unfair practices, or 
any of the category of collective action detrimental to the public interest. 
There is vast difference between the whole social conception of capital 
combinations detrimental to the public interest and cooperative organization 
profoundly in the public interest. The former extinguishes individualism, 
legitimizes and fosters monopoly, dams up our economic channels, all of 
which penalizes the consumer and makes for less efficiency in production. 
The latter encourages individualism, fosters competition and initiative, 
resulting in efficient service and reasonable prices to consumers. Legis- 
lative definition of these matters has been given to the farmers and to labor, 
and I am convinced that the time has come when definition should be 
extended to those in industry, trade and commerce, particularly in the 
interest of maintaining the small business unit. ? 


1Cf. supra, p. 13 et seq. 

2 Twelfth Annual Report, Department of Commerce (1924), p. 24; cf. 
Warford, L. E. and May, Richard A., Trade Association Activities. The 
railroads constitute another activity to which power has been given by the 
government, not only to combine and to cooperate, but also to fix rates under 
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The manufacturers themselves have come to realize not only 
the necessity for greater liberty of organization for themselves, 
but also the importance of organization for agricultural pro- 
ducers. They have recognized that such organization is fun- 
damental to the creation of purchasing power among farmers, 
and hence necessary for the maintenance of domestic markets 
for manufactured products. At a conference of representa- 
tives of manufacturers and other commercial interests held in 
Chicago on September 8 and g, 1919, the following resolution 
was adopted : *— 


The business of the nation has grown from the individual through 
partnership into the corporation. A corporation is but a form of co- 
operative enterprise, and cooperation in industry, therefore, is much more 
marked than it is in agriculture. To destroy this element of industry— 
these factors of growth—would weaken the nation itself. We believe the 
time has come when the millions of farmers, not only in their own interest 
but in the interest of consumers should have the clearly expressed right by 
the State and Federal laws, to buy, sell, and bargain collectively concerning 
their own products. And we ask for such clarification of existing statutes 
that this cooperation will be permitted without fear of prosecution. Where 
the only offence charged has been technical, and the purpose intimidation 
or political effect, we deprecate criminal prosecution directed against farmers 
and farm organizations over the country. 


The national legislatures had to come to a realization of the 
distinction between a combination of manufacturers which 
would be illegal under the Clayton Anti-Trust Act, and a 
stock or non-stock association of growers or a combination of 
growers’ associations, which it was proposed to make legal 
under a federal law. However great the combined pooling 
power of farmers through cooperative marketing associations, 
there is no such combination of ownership involved with a 
possibility of limiting output, as there is in the case of consoli- 
dation of manufacturers in an ordinary stock corporation. 


government regulation. The Federal Land Banks and the Joint Stock Land 
Banks show another important tendency to adopt cooperative methods and 
prices under government regulation in the place of the unstandardized, more 
competitive methods of the old agencies in the field of farm finance. In 
some extractive industries such as coal and petroleum it is recognized that 
the lack of coordinated cooperative action among producers is a cause 
of great social waste. 

1 Hearing on Collective Bargaining for Farmers, before the Committee 
on the Judiciary, 66th Congress, Ist Session, on H. R. 7783, Serial 7, p. 65. 
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Not the ownership of a farm, but the ownership of the pro- 
duct, is pooled for the purpose of unifying the policy of distri- 
bution. When Congress realized that the authorization of 
combinations among growers did not give to them a monopoly 
power to limit the output of agriculture, it passed the Capper- 
Volstead Act, by which it gives federal sanction to the organ- 
ization of growers for “collectively processing, preparing for 
market, handling and marketing in interstate and foreign com- 
merce’’ all kinds of farm products. ‘‘ Such associations may 
have marketing agencies in common, and their members may 
make the necessary contracts and agreements to effect such 
purposes.” * 

Supported by individual growers, cooperative marketing as- 
sociations and farm organizations generally, a recommended 
form of cooperative marketing bill has been passed by thirty 
or more states, which gives legal sanction to the cooperative 
contract, pooling, and combination of growers or associations 
for the employment of a common sales agency. In the words 
of one of these state acts :-— 


Any association organized hereunder shall be deemed not to be a conspiracy 
nor a combination in restraint of trade, nor an illegal monopoly; nor an 
attempt to lessen competition or to fix prices arbitrarily or to create a 
combination or pool in violation of any law of this State; and the marketing 
contracts and agreements between the association and its members and any 
agreements authorized in this act shall be considered not to be illegal nor 
in restraint of trade nor contrary to the provisions of any statute enacted 
against pooling or combination.? 


The new legislation is making it less difficult for the small- 
scale producer profitably to operate and survive in agriculture. 
He is not forced to become a price-cutter and to take a lower 
price because of the smallness of his output. The pool price 


1 Public No. 146, 67th Congress, H. R. 2373. 

2 Jesness, O. B., Cooperative Marketing, Circ. 115, Agricultural Experi- 
ment Station, University of Kentucky; California Law Review, January, 
1924; Agricultural Cooperation, May 11, 1925. The following states have 
passed cooperative marketing acts: Alabama, Arizona, Arkansas, California, 
Colorado, Connecticut, Georgia, Idaho, Illinois, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Minnesota, Mississippi, Missour:, Montana, 
Nebraska, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, 
Washington and West Virginia. 
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is the same for the same grade, the same to the small as to the 
large-scale producer. The movement for the organization of 
farm producers, like that of labor, is to raise the level of com- 
petition. The competition among farmers is and has been 
entirely different from that between other business units, 
There has not been that relentless struggle to obtain a larger 
market for the individual farm producing concern that has 
existed among manufacturers. For a long time the individual 
farmer allowed the struggle for markets to be entirely settled 
by the middleman who handled his products for him. In so 
far as these middlemen were commission merchants, they had 
a fixed commission for making sales, and were not primarily 
concerned with the general level of prices or with the level of 
agricultural cost or of agricultural selling prices, unless they 
had overfinanced the grower during a period of high prices. 
In so far as the distributor of farm products bought and sold 
the products immediately, he was less concerned with the level 
of farm prices than with buying as low as his competitors, and 
with finding a market where he could with a minimum of 
expense dispose of the product at a fair profit. In so far as 
middlemen are inclined to keep down the expenditure for 
selling, the range of the market will be less and prices will be 
lower. Since 1920, however, the farmers have suffered so 
much from such an unfavorable price level that the question 
presented to them has been whether the competition between 
the middlemen who handle their products is not more ruthless 
than that between the manufacturers from whom the farmers 
buy the items of their costs. The question to them becomes: 
will not an organization of growers be a factor in stabilizing 
farm prices on a higher level in harmony with the general level 
of prices and of farm costs and enable them, on a large scale, 
to find, develop and maintain larger markets for their pro- 
ducts?* The belief upon which the farmers have been organ- 
izing with such accelerated rapidity since 1920,” has been that 
the small farmer may pool his products on a basis of equality 


1 Hansen, Alvin H., “ The Effect of Price Fluctuation upon Agriculture,” 
Journal of Political Economy, April, 1925. 

2 According to an estimate made by the U. S. Department of Agriculture, 
membership in the farmers’ cooperative enterprises increase’ from 651,000 
in 1920 to 2,500,000 in 1925, or nearly threefold. Agricultural Cooperation, 
March 26, 1925. 
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with those of the large-scale farmer and that they together 
may occupy a stronger strategic position in their selling 
market.* Agricultural pools will be next examined to show 
their method of operation and limitations in the realization 
of their objects. 


Pooling of Manufactured Products 


In all cooperative manufacture the pooling of products is 
a mechanical necessity. In the United States pooling has been 
the common practice among all milk producers who belong to 
cooperative creameries. Very clearly it would be too costly 
to churn each dairyman’s milk separately, to sell the butter 
made from it separately, and for the buyer to render a separate 
bill for each farmer’s lot of butter. Pooling of milk and butter 
receipts saves all of these extra costs. The method is simple. 
The milk or cream is tested and each member is given a re- 
ceipt for the amount and quality of product delivered. The 
cream or butter fat from different dairies may or may not be 
graded according to age and sweetness. In creameries which 
grade the cream or butter fat to encourage proper handling 
and quicker delivery of the product a difference of two or three 
cents per pound is allowed for the better grade. The mem- 
bers get the total receipts minus any expense for manufactur- 
ing and handling and for a sinking fund, in exact proportion to 
the butter fat each member furnishes. Thus each member 
really obtains the same price for the same quality of cream 
during the period of the pool. Manifestly, this pooling of 
cream and of receipts by a small local creamery has no more 
power to fix the price of its products to the trade than does the 
individual dairyman. The cooperative pool is primarily a 
method of settlement between the organization and its members 
and at the same time, when organized on a sufficient scale, it 
may be a factor in determining the price of the product to the 
trade. 

Pooling has been for years a common practice among the 
cooperative creameries as well as bacon factories of Europe.’ 


1 Federal Reserve Bulletin, February, 1923. 

2 Pierson, Raymond A., Agricultural Organization in European Countries, 
New York Department of Agriculture, Bulletin No. 66; Christensen, Chris L., 
Agricultural Cooperation in Denmark, U. S. Department of Agriculture, 
Bulletin No. 1266 (1924). 
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In the formation of the first creamery in Denmark the proposal 
was made to employ an expert butter maker and have him visit 
the different dairies and instruct the individual dairymen in 
butter making. But finally it was decided that it would be in 
the interest of economy for the dairymen to bring their milk 
to one place to be manufactured on a larger scale than would be 
possible in the individual dairies and that this would secure 
the standardization of quality which was one of the chief aims 
of organization.» Thus the large-scale factory system sup- 
planted the old decentralized individual handicraft system of 
production and took over one more manufacturing enterprise 
from the farm. 

In the United States it has been recognized that the local 
cooperative creamery has certain advantages in commanding 
the cooperation of dairymen in the maintenance of the quality 
of the milk delivered. Still the strategic advantages of the 
large centralizer in overbidding the market to make the pro- 
ducers dissatisfied with their local cooperative creamery, the 
greater economies of large-scale butter production and the 
greater power of the large business unit to sell its product ad- 
vantageously, have together resulted in the maintenance of a 
much smaller percentage of cooperative creameries in the 
United States than in Denmark. During 1922 the cooperative 
creameries in Denmark received go per cent of the total milk 
production of the country ; and about one-third of these cream- 
eries distributed through eleven cooperative export associa- 
tions, 82,000,000 pounds, or 38.8 per cent of the total Danish 
butter exported.* These larger export pools were organized 
to secure a stronger position in their selling market and to com- 
mand a differential price which should be commensurate with 
the higher quality of butter produced. The knowledge pos- 
sessed by the grower that his product was of superior quality, 
as was frequently true of the home-made butter of the Danish 
peasant, was not enough to secure a superior price. The 
creamery was necessary to standardize the quality of the differ- 
ent dairies in a volume which might have weight in the market; 
and the cooperative export associations were necessary to find 
buyers in a foreign country who would give a maximum recog- 


1 Faver, Harold and Hertel, H., Cooperation in Danish Agriculture. 


2 Christensen, C. L., Agricultural Cooperation in Denmark, p. 27. 
[746] 


i 
t 
€ 
f 
a 
t 
q 
b 


No. 4] AGRICULTURAL POOLS 195 


nition for quality. The butter is now graded by representa- 
tives of the association, of the government and of the trade at 
warehouses of the export associations, pooled and then sold 
according to grade. Thus through the cooperation of the co- 
operative creameries and of the government, which established 
a national brand, the standard of butter production in the 
whole country of Denmark has been raised; whereas the com- 
petition of middlemen had had the effect, previous to such 
organization, of depressing standards and prices. Thus, con- 
trary to the usual rule in agriculture, the dairymen of Den- 
mark have gained the benefits of a vertical and horizontal in- 
tegration of these processes with farming in a manner which 
has been common in other industries. The more an industry 
is integrated the less it will be susceptible to price maladjust- 
ments between the raw material and the finished products, and 
the more it will be able to prevent an increase in the price of 
its product by speculators to a collapsible peak, and the less 
will production be overextended, and the less will the result- 
ing period of depression be prolonged.* It is impossible for 
the isolated, unorganized farm units to secure such advantages 
of large-scale integration of the processes of dairying, manu- 
facturing and distribution. The pooling of their raw material 
for manufacture and the pooling of their manufactured pro- 
ducts for wholesale distribution to retailers make possible such 
results. 
Payment According to Grade 


Pooling is an equitable method of paying the members ac- 
cording to the grade of product delivered. The organization 
employs properly qualified inspectors who have been selected 
from other neighborhoods than the one in which they are to 
carry on their inspection duties, in order that they may have no 
bias in favor of some members or enmity against others. The 
authority of a central organization may be necessary to make 
the inspection uniform and impartial. If the grower is not 
satisfied with the grade assigned to his product, contracts fre- 
quently permit him to make an appeal to a special committee 
which arbitrates on the grade of the product in question. The 
bookkeeping department makes a record of the weight and 

1Frank, Lawrence K., “The Significance of Industrial Integration,” 
Journal of Political Economy, April, 1925, pp. 179-195. 
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grade of product delivered. From this time the grower’s lot 
loses its identity. The bookkeeper, warehouse man and ship- 
ping clerk do not have to keep track of these separate lots, 
The lot is mixed with the products of the same grade delivered 
by the other members. When the total receipts from the sale 
of the product have been received, each grower is paid pro 
rata from the gross receipts, minus all costs, according to the 
precise amount he had in the pool of that particular grade. 
Manifestly, an average price for different grades of products 
would not be a just price to the members. It would be the 
same as paying different prices for the same grade. One of 
the chief reasons for forming the Danish Cooperative Cream- 
eries and for their later federation into export societies, as has 
been already indicated, was the practice followed by buyers 
of not paying a sufficient premium for the better grades of 
butter.» One of the principal advantages gained by the Dan- 
ish Cooperative Creameries and butter export societies has been 
their ability to sell their butter according to grade, and to 
pay their members an adequate premium for the better grades. 
The common practice in the United States of purchasing eggs 
according to “case count” is another illustration of the bad 
influence upon an industry of paying a flat price for all grades 
of a product. Such a method puts a premium upon careless 
methods in gathering eggs, frequently delays shipments during 
rising prices and increases loss from poor eggs. In paying 
members according to grade, organizations of egg producers 
in Denmark and California have been able to standardize and 
greatly improve the quality of the product.* 


Equalization of Risks 


Growers who sign a contract to pool their products are really 
undertaking to cooperate to equalize the risks of selling in 
different markets. A cooperative pool is a form of cooperative 
insurance at cost. An illustration will show the insurance ad- 
vantages of pooling. A certain vegetable growers’ organiza- 


1Faber, Harold, Cooperation in Danish Agriculture, pp. 35, 81; cf. 
Christensen, Chris L., Agricultural Cooperation in Denmark, Bulletin 1226, 
U. S. Department of Agriculture (1924). Agricultural Cooperation, U. S. 
Department of Agriculture, May 19, 1924, p. 166. 
2 Cf. infra, p. 206 et seq. 
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tion in the East adopted the pooling method of selling pota- 
toes ; but certain of the larger growers thought that their pota- 
toes were a little better than those of any one else, and they 
refused to pool their products. The result was that every 
grower’s potatoes were shipped on consignment or sold locally 
for the account of the owner. However, the individual returns 
were unsatisfactory. Some cars of potatoes were delayed in 
transit; some potatoes were sold on a high market, and some 
struck a low market; some potatoes of the same grade were 
sold at different prices on the same day; some potatoes were 
overgraded and some were undergraded by the buyers. Each 
grower had to take the loss or profit of his own particular 
shipment. Asa result, the meetings of the growers were taken 
up with stories of grievances. Only those whose products 
arrived too late or were undergraded or reached the poorer 
markets were heard from. If the pooling method had been 
followed, the growers would have known nothing about de- 
layed shipments, undergraded potatoes and the poorer markets 
or other problems met by the managers. The receipts would 
have been pooled and all would have received the same price 
for the same grade of potatoes sold during a week. From this 
experience it is clear that without pooling every grower has to 
bear the ups and downs of the market. Whether anyone is 
being favored or not, a member is likely to think that he is 
not being treated so well as others. The pool insures the 
individual grower against having to suffer all the losses of 
delayed shipments, undergrading, and sales on low markets. 
In fact, pooling is the least expensive cooperative method for 
the distribution of the risks of marketing. 

However, if the cost of such insurance is made excessive 
because of mismanagement, intensity of competition, discrim- 
ination of buyers, or undue increase of production involving 
increased expenditure for selling more than what the market 
will readily absorb, then the pool may become less of an asset 
or even a source of loss. The policy of some of the older or- 
ganizations of growers was to hold products for the time of 
the highest market price, which is a most difficult matter to 
determine in view of the uncertainty of action and large vol- 
ume controlled by independent competitors. The sales policy 
of the present cooperative organizations of marketing theit 
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products gradually according to the absorbing power of the 
market, selling not less than a minimum portion during each 
month of the consuming year, will, if constantly carried out, 
minimize the difficulties of management and decrease the mar- 
ket risks. The fact that cooperatives do not generally pay any 
fixed price to growers upon delivery of the product but only a 
conservative percentage of the long-time average price, makes 
the risk of their merchandising operations less than for those 
middlemen who purchase the product for cash upon delivery ; 
and consequently the cooperatives may not require so much 
capital to trade on and may not need such a large merchandis- 
ing margin. On the other hand, if the farm production is in- 
creased beyond what the market can readily absorb, the co- 
operative, in contrast to the middlemen, is not free to restrict 
its operations ; it must take all the product of its members and 
this may increase the expense of disposing of an excessive 
supply.* Moreover, if the costs of operation are excessive be- 
cause of the competition of independent competitors or the 
discrimination of buyers, the cooperative may not be able to 
acquire a sufficient volume of the product adequately to dis- 
tribute the risks of distribution or to secure the other advan- 
tages mentioned. 

It is the inability of the individual to bear the losses of un- 
favorable conditions that has generally forced the unorganized 
growers to sell to local buyers at whatever price they may 
offer. Only through cooperative pooling can the individual 
afford to risk the hazards of sales in distant, unknown markets. 
In contrast to the individual grower, a distributor who handles 
a large enough volume can afford to bear his own risk in a 
product such as fruit which is handled on a large margin; or 
he may hedge in the case of a product like grain, which is 
handled on a small margin. However, the smaller the volume 
of product handled, the greater the risk, and hence the greater 
necessity for larger margins and for payment of lower prices 
to the growers. Therefore it follows that there is a greater 
distribution of risks for the distributing agency, whether co- 
operative or non-cooperative, which handles the largest vol- 
ume. In either case, the larger the volume of product handled 
the more easily the greater risk of distant sales in a wide range 


1 Cf. infra, p. 228 et seq. 
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of markets can be borne with a minimum of per unit cost. 
Whether a large distributing organization will share this sav- 
ing with the grower will depend upon the competition of large- 
scale growers’ associations and of other equally powerful 
distributors. 

It should be noted that pooling distributes or spreads out 
over the whole pool the gains from high prices as well as the 
losses from low prices. The farmers participating in a pool 
receive neither the high nor the low prices, but the average 
price for which the products in a pool aresold. The individual 
grower gives up whatever advantage there may be, if any, 
from ‘playing the market.’’ This larger cooperation, which 
pooling involves, means the growers cease to worry about cap- 
turing a favorable market. If the growers organize a coopera- 
tive marketing pool for distributing any given product, it is 
because they believe that they are in a: less favorable position 
than the large middleman to create and seize favorable price 
fluctuations and that they as growers had better forego the 
chance of competitive gain of one grower seeking something 
above another grower, and that the average pool price which 
they may obtain through united action may be as good or more 
satisfactory than the price obtained through “playing the 
market.”’ 

Previous to the World War, grain growers in the United 
States were for the most part averse to the surrender of the 
right of marketing their own product. When wheat growers 
joined in a movement for organization, as they did in the 
nineties in the United States and between I900 and IgIO in 
Canada, they adhered to the old plan of sale, namely, that the 
individual farmer should determine the time and place of sale 
of his product. Farmers formed local elevator companies in 
the United States and terminal elevator companies in Canada 
to furnish local and terminal shipping and storage facilities 
and market information; but in both cases these growers re- 
tained the old commission plan of distribution, that is, of 
allowing every farmer to continue to play the market." Even 


1 Mehl, J. M., Cooperative Grain Marketing, U. S. Dept. of Agriculture 
Bulletin 937, 1921, p. 18; Nourse, E. G., Fifty Years of Farmers’ Elevators 
in Iowa, Experiment Station Bul. 211, 1923; Steen, Herman, Cooperative 
Marketing, p. 233. 
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in the larger growers’ terminal line elevator companies of 
Canada, “A farmer’s grain is sold exactly as he instructs and 
on the day of sale he is notified what price was realized . . . 
each shipper receives a clear statement of the sales of his car 
the same day that delivery is made to the purchaser and at- 
tached are the government weight and inspection certificates, 
railway expense bill, etc. It is very easy, therefore, for the 
shipper to check up every detail of the transaction.”* In this 
plan as quoted from a circular issued by a Canadian farmers’ 
organization, there is no recognition of the disadvantage of 
allowing farmers individually to flood the market one day and 
to scant the market another according to their individual needs, 
depending upon the state of their finances and upon their 
individual judgments of market prospects, irrespective of the 
absorbing power of different markets at different times and 
places.’ 

Because of the aversion of grain growers to surrender con- 
trol of their individual lots of grain to any organization of 
growers and because of lack of information among the leaders 
of the movement, an effort was made in the organization of the 
United States Grain Growers to combine individual rights of 
sale with pooling. Any combination of pooling with indi- 
vidual consignment * which permits growers to elect whether 
they individually will control the distribution of their product, 
or leave its distribution to the specialists employed, is lacking 
in the essential elements of cooperation. Such contracts as 
those of the United States Grain Growers do not permit of a 
proper coordination of the shipments of the individual con- 
signors with “the poolers.”* No policy of gradual market- 


1 Grain Growers’ Grain Company, Farmers in Business for Ten Success- 
ful Years, 1906-1916, p. 9. 

2 The more recent movement of grain growers to organize pools in the 
provinces of Saskatchewan, Alberta and Manitoba, by which it is claimed 
that half of the wheat of these provinces is distributed this year by co- 
operative pools, will be considered below. 


8 Cf. Contract of U. S. Grain Growers. 


4Cf. Contract of U. S. Grain Growers. This organization, which spent 
large sums in signing up of 47,397 farmers and 1447 elevators, has not been 
able to function for its members at large. American Farm Bureau Feder- 
ation, Weekly News Letter, Nov. 17, 1921, Feb. 19, 1922, Aug. 10, 1922; 
Steen, op. cit., p. 218. 
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ing can be realized when everyone is free to sell locally or 
ship when and where he pleases. Such freedom is the essence 
of disorganization. In selecting his own time and place of 
sale each grower bears his own risk. Without pooling there 
is no cooperation on the part of growers to distribute the risks, 
and cooperation to secure a coordination of shipments becomes 
impossible. 

Under the commission plan of sale which permits the indi- 
vidual grower to “ play the market,” there is no reason to be- 
lieve that prices will be stabilized to growers any more than 
under the business man’s system of hedging. When a grower 
has his products shipped and sold by an organization for his 
own account, he has to bear the changes in the market unless 
his crop production is hedged. Rarely do farmers hedge their 
crops. Under the pool method of obtaining payment it would 
not matter to him when his product was sold. In any event, 
he would receive the same price as other members for the same 
grade of product for any crop year. Pooling as a matter of 
fact has largely taken the place of hedging in the operation 
of the state cooperative marketing organizations which handle 
wheat and cotton. The hedge may satisfy the business man 
who is interested only in protecting his margin for a particular 
purchase or sale during the time covered by such a transaction. 
Whether it does or does not depends upon whether spot and 
future prices move together. In practice such harmonious 
coordination in price movements does not follow.* In no case 
does the hedge protect more than the one transaction covered. 
But, manifestly, any insurance against loss for the time of 
particular transactions leaves the time between transactions 
without protection. The pool plan, however, assures the mem- 
bers an average price for the crop year in the case of yearly 
pools and therefore a more stabilized price.’ 


1“ Coincident fluctuation in any two markets can be expected only under 
two sets of circumstances. In the first place the two markets might con- 
ceivably remain in line with one another because both were controlled by the 
same forces, or second, prices in one market might exercise a controlling 
influence on prices in the other. In practice neither of these things ever 
happens completely in connection with the spots and future markets of the 
produce trade.” Hardy, C. O. and Lyon, L. S., “ The Theory of Hedging,” 
Journal of Political Economy, April, 1923. 


2 It is conceivable that if the grain dealers would combine a large enough 
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Length of the Period of the Pool 


The length of the period of the pool varies with different 
products. A local creamery may pool its butter on a half or 
a whole month basis.* The Poultry Producers of Central 
California pool their eggs for one week.* This organization 
overcomes the disadvantages of weekly pools by its provision 
for a separate annual pool for storage and one yearly pool for 
eggs shipped to the East. The eggs stored or shipped are 
paid for according to wholesale prices on the day of storage 
or of shipment, and the rest of the payment, if there is any, 
or more properly the deferred payments, are made when the 
returns for storage eggs or from eastern shipments become 
sufficient to warrant an extra payment.* The Danish butter 
export societies pool the receipts from butter sales for one 
week. In the case of the California Fruit Growers’ Exchange, 
pools vary from ten days to an entire season. The pools of 
twelve of twenty-four boxed apple associations, which pool 
their products, may last for the whole season, while the pools 
of several associations may vary in length from forty days to 
six months.* The percentage of fruit and vegetable associa- 
tions using seasonal pools, as reported to the United States 
Department of Agriculture, is 87.1 for apples, 80 for cran- 


merger they could regulate the flow of grain to markets and stabilize grain 
prices on a paying level to the growers, provided they could gain the co- 
operation of sufficient farmers and provided they would pool the growers’ 
grain so as to free the farmer from the consequence of early and of late 
sales. Whether the grain merger which is being promoted by a certain 
part of the grain trade will realize such results is not the province of this 
article to consider, since it is restricted to pools initiated by the farmers 
themselves. 

1 About eighty per cent of the Cooperative Creameries of Minnesota paid 
their members once a month and fifteen per cent twice a month. Potts, R. C., 
Marketing Products of Wisconsin and Minnesota Creameries, Bulletin 690, 
U. S. Department of Agriculture. 

2 Cf. Contract of Poultry Producers of Central California. 

8 Agricultural Cooperation, April 21, 1924. During 1924 the members 
received $144,939.58 above the current wholesale quotations from the storage 
pool and $174,586.94 from the eastern shipping and operating and supply 
accounts, the storage pool constituting 20.83 and the eastern shipments 24.93 
per cent of the total year’s receipts. Nulaid News, February, 1925. 

* Agricultural Cooperation, Oct. 8, 1923, pp. 3, II. 

[754] 


be 
a 
ty 
th 

| th 
| lo 
tu 
| 
an 
co 
| pr 
fo 
co 
fo 
su 
du 
fo 
pe 
vic 
As 
an 
gr 
pr 
m 
ors 
to 
all 
Pr 
ing 
co 
gre 
wh 
ant 
th 
ti 
So 
ha’ 
1 


No. 4] AGRICULTURAL POOLS 203 


berries and sweet potatoes, 71.4 for peaches, 57.1 for grapes 
and 30.6 for citrus fruit. The daily pool is the most common 
type among strawberry associations. The more perishable 
the product the shorter the period of marketing and hence of 
the pool. The seasonal fresh peach pool would not be any 
longer than would be required for harvesting and for the re- 
turn of receipts. The fruit of the California dried fruit asso- 
ciations is pooled for a year or longer, until the crop is sold, 
and the same is true of wheat and cotton, of the State Wheat 
and Cotton Growers’ Associations. Usually the pool must 
cover a long enough period to permit of the disposal of the 
product at the same rate as consumption takes place. A pool 
for grain or cotton which is harvested in one season for a year’s 
consumption, will need to cover a longer period than the one 
for perishable products which will be largely sold and con- 
sumed within a short period after their delivery by the pro- 
ducer. Due tothe uncertainty of the market, the time required 
for sale and the duration of the pool may be the indefinite 
period necessary for marketing a crop, as is specifically pro- 
vided in the contract of the South Dakota Wheat Growers’ 
Association. 

If all growers are treated alike and paid an average price, 
and if the organization makes an arrangement to finance the 
grower to the extent of paying a safe portion of the market 
price of the product at the time of delivery, the grower has no 
more interest in selling his product early than late, and the 
organization is therefore left free to sell the product according 
to the rate of consumption. In the general slump in prices of 
all commodities in the fall and winter of 1920, if the California 
Prune and Apricot Growers’ Association had not had a pool- 
ing agreement with its members and if it had been under a 
contract to sell all fruit for the account of the individual 
growers under the instruction of the individual growers, some 
whose fruit was left unsold might have become discouraged, 
and they might have put such pressure upon the organization 
that it would have been forced to overstock the market at a 
time when buyers generally were refusing to buy large stocks. 
Some whose fruit was sold at the bottom of the market would 
have had a grievance against the organization. This griev- 

1 Ibid., April 21, 1924, p. 138. 
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ance would not have been any less if the pool period had been 
short. But under the year pool contract the association was 
able to sell the crop in an orderly manner. Any portion which 
had to be held until the latter part of the year or not sold until 
some time during 1921 did not hurt the growers whose fruit 
was held any more than those whose fruit was sold early, 
Thus the pool accomplished what hedging never did for the 
unorganized producers of farm products; it stabilized the price 
received by the grower over the whole period in which the 
crop was sold and permitted a slower rate of movement of the 
product, which is usually necessary in periods of crisis and 
depression. Thus the period of great depression in the price 
of all farm products in 1920-1924 was a factor in bringing 
about the spread of cooperative annual pools among the cotton 
and tobacco growers of the United States and among wheat 
growers of the United States, Canada and Australia. Such 
pools, if efficiently managed by able market specialists, can 
distribute the risks of a period of highly fluctuating prices 
when the individual grower may not feel competent to select 
the time and place of sale, nor feel able to bear the risks. An 
organization which has a well systematized statistical depart- 
ment to cover price movements, business trends in general and 
world output and demand from the producer to the final con- 
sumer is in a position to regulate the flow of products according 
to a long-time view of conditions.* 

The seasonal pool distributes the risk of sale throughout the 
period of distribution of any particular crop. As it may be 
necessary to hold a part of the crop from a few months to more 
than a year, awaiting sale, growers, acting individually, can 
not afford to stand this risk of storage. But if the profits and 
loss of such storage are spread out over the whole crop, then 
the cost of insurance which has been reduced to a minimum 
falls upon all alike. While it has not been found generally 
profitable for individual growers to store wheat during high 
prices but frequently profitable to store it during low prices,’ 


1 Cf. Devonshire, C. E., “ The Dependence of Purchasing upon Scientific 
Knowledge,” American Academy of Political and Social Science, Annals, 
May, 1925. 

2 Warren, G. F. and Pearson, F. O., The Agricultural Situation (John 
Wiley & Sons, 1924), p. 103. 
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such profit or loss to individual growers can only be said to be 
the measure of the advantage of agricultural pools, in so far 
as organized action does not exceed the influence of individual 
growers upon the price level of any particular crop. If the 
price improves after the harvest or if, because of the great 
amount to be harvested, the market would be depressed by 
immediate sale by the growers more than sufficient to cover 
the cost of storage, then there would be a profit or saving to 
be spread over the whole amount pooled. If prices are un- 
favorable because of a surplus, the organizations may hold 
the surplus off the market until it can find or develop new 
markets. The receipts from the final sale of the surplus are 
averaged with the remainder of the pool so that it is a matter 
of indifference to the individual growers whether the manage- 
ment sells their individual products early or late. However, 
if through such means, prices are stabilized upon a higher 
level, as was true of prunes and raisins in 1920-1921, the grow- 
ers may be encouraged to overextend their planting of or- 
chards and vineyards, particularly in the absence of adequate 
statistical and publicity departments. Thus the organizations 
may be later forced to sell their products at a much lower price 
because production has exceeded sales capacity, and hence it 
may have its earlier gains more or less offset by later losses. 
The pool method of settlement with the grower may make 
the interests of the organization as buyer and of the grower 
as seller one, since the buyer is under contract to give the mem- 
bers the total proceeds of sale of the products pooled minus the 
charges to cover the cost of operation which have been pre- 
viously agreed upon in the contract. In qualification of this 
statement it should be recognized that if the cost of selling be- 
comes excessive through inefficient management or through 
overproduction by growers, which requires increased sales ex- 
pense, or through other causes, the advantage of the coopera- 
tive pooling and of organization may be lost to the growers. 


II 


Organized regulation of prices, whether by public or private 
interest by government commissions such as the Interstate 
Commerce Commission, the Railroad Labor Board, the Federal 
Reserve Board, or the Farm Loan Board, or by private busi- 
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ness organizations, is to be contrasted with the regulation as- 
sumed to result from the free play of competition between in- 
dividual entrepreneurs as approved by the present-day follow- 
ers of eighteenth-century theorists. Those who have a pre- 
dilection for the natural order assumed by the eighteenth-cen- 
tury theorists are likely to discount any methods of price 
determination and regulation except those originally authenti- 
cated by the leaders in the classical movement. It is only 
grudgingly that its followers have abandoned the /aissez-faire 
political doctrine, but in so doing they seem to be naively un- 
conscious of the fact that they are in equal measure departing 
from its economic counterpart, namely the principle of the 
efficacy of free individualistic competition as the determinant 
of prices and the solvent of all price difficulties between con- 
tending groups. In so far as these theorists adhere to the 
traditionally approved teachings of ancient doctrine they are 
not likely to discover the value of the movement for the or- 
ganization of business, of which the cooperative movement is 
a somewhat tardy manifestation. 

The specific question is, what is the influence of organiza- 
tion and other causes in bringing about a differential rate 
of price change between the raw materials which farmers 
sell and the finished products which they buy? It is largely 
about this question that the predicament of agriculture during 
depression revolves. But more immediately the subjects to 
be considered are: the volume of commodities handled by 
different agricultural pools, the system of financing distribution 
through agricultural pools, the regulation of output in rela- 
tion to the control of commodity movements and price changes, 
and the importance of price stability as a working basis for 
manufacturing and jobbing the finished products derived from 
the farms. 


The Relation between the Size and the Effectiveness of a Pool 


The size of the district or the volume of products covered 
by an agricultural pool varies with different products. The 
pool of a perishable and variable product like oranges, covers 
only one grade of fruit grown on the land occupied by the mem- 
bers of a small local association. Each local association has 


as many pools as it has grades. Some local associations also 
[758] 
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pool separately for the different sizes in each grade. The com- 
petitive price differential obtainable by such small distinguish- 
able lots is partly offset by the increased accounting costs for 
keeping track of and averaging a greater number of such lots. 
Whether the price differential is neutralized or not by the in- 
creased costs, the premium allowed the grower stimulates more 
careful methods of culture and harvest. There may be several 
local associations at one shipping point. Each association is 
formed to associate members who grow a similar quality of 
fruit or who live in the same direction from the shipping point. 
There are over two hundred of these local associations in the 
California Fruit Growers’ Exchange. The small local pool 
has certain advantages and disadvantages. If the growers of 
a certain neighborhood produce a better product thanks to 
better soil, or climate, or through better methods of care and 
handling the crop, a local pool may, it is said, gain a premium 
in the market for such quality. On the other hand such 
peculiar qualifications are not usually restricted to one neigh- 
borhood. If all who have such a superior product are given 
one special grade, the greater volume under one brand is more 
likely to secure full consideration in the market than a small 
volume. If the attempt is made to create a multiplicity of 
brands for similar qualities existing in the different local asso- 
ciations, no one of these brands will have the weight in creat- 
ing a demand that would be possible if the brands were fewer 
innumber. Brands all gain in effectiveness through the con- 
tinuous repetition of easily recognized signs, pictures or names. 
Moreover, if an order exceeds the volume of the brand of one 
of these small pools there is a necessity either to fill the order 
partially or to persuade the customer to take a substitute brand. 

The extent to which all products of a given quality can be 
brought together in one pool will depend upon the capacity of 
the product for standardization. It may be that the members 
prefer to forego the advantages of the larger distribution of 
risks, which have been indicated, in order to sell what they 
fancy to be the quality of fruit peculiar to their neighborhood 
under their local brand. In the California Fruit Growers’ 
Exchange the limitations in the brands of small pools are 
partly overcome by the adoption of the general brand, “ Sun- 
kist,” under which all fruit of all pools conforming to certain 
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requirements is sold. While buyers may order largely ac- 
cording to local brands, it is the Sunkist Brand, for which 
many millions of dollars have been spent in advertising, that 
is best known to the final purchaser, the consumer. 

In a non-perishable product like raisins, pools are state- 
wide according to variety and grade. There were twenty-five 
raisin pools in 1922 and eight in 1924. This reduction in the 
number of pools was made mainly to reduce the expenses of the 
extra cost of accounting required for the maintenance of so 
many pools, as a part of the general policy of reducing all 
organization expense. This general reduction in expenses 
was made necessary because of the low prices resulting from an 
overextension of raisin production and from the change from 
a seller’s market to a buyer’s market. The competition among 
sellers, being greater in 1924, did not support as large a margin 
for advertising, for office expenses in general, and for ac- 
counting in particular for the purpose of giving growers the 
price differentials of so many pools as in 1922. Instead of 
separate pools for grades, an arbitrary differential is now al- 
lowed which obviates segregating and averaging sale receipts 
for so many lots. These general pools assure the raisin pro- 
ducer an average price. No matter where he lives or when 
or where his fruit is sold, one grower receives the same price 
as another for the same grade and variety of any given crop. 
Cooperative pooling has meant that the members have ceased 
to act as separate individuals in all matters pertaining to the 
distribution of raisins. The power of distribution of the crop 
has been delegated by the growers to the central management. 
This has also been done by the members of the California 
Walnut Growers’ Association, whose grower members are 
generally also members of the California Fruit Growers’ Ex- 
change. It is thus clear that the size of the pool and the ex- 
tent to which its control is centralized in the management must 
depend upon the nature of the product and the rate of market- 
ing or turnover. 

Cotton is pooled according to grade and staple for the whole 
area within a state covered by each association. The pools of 
the Oklahoma Cotton Growers’ Association were numbered 
from one to one hundred and four for the 1923 crop.* Ac- 


1 Agricultural Cooperation, July 14, 1924, p. 28. 
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cording to the classification adopted by the Oklahoma Asso- 
ciation there are 234 possible pools, one pool being allowed 
for each of twenty-six grades and nine staples recognized. 
Cotton may have a different selling value for each grade and 
staple. Hence there is a separate pool for each staple in each 
grade delivered by the members. After the cotton has been 
classed, each member is notified by the organization paper as 
to the grade, length of staple and the number of the pool to 
which each bale of cotton has been assigned. The 1923 cotton 
of the Staple Cotton Cooperative Association was divided into 
94 pools ranging in volume from one to 12,000 bales to each 
pool according to the amount of each grade and staple offered 
by the membership. The Texas Farm Bureau Cotton Associa- 
tion marketed during the 1923-24 crop year 182,318 bales 
valued at $29,794,003.32 through seventy-six pools. The 
largest of these pools contained 29,753 bales which sold for 
$4,962,622.10. 

The Burley Tobacco Growers’ Association has fifty-two 
grades and a pool for each grade. One of the achievements 
of this association is the development of standard grades and 
the improvement of the quality of tobacco delivered and of the 
system of grading. One purpose is to assure to all growers 
equal pay for the same grade of product throughout the area 
covered by the association. The tobacco of the Tobacco Grow- 
ers’ Cooperative Association, whose membership resides in Vir- 
ginia, North Carolina and South Carolina, is divided into five 
major pools according to locality and method of curing, and 
each major pool is divided into three minor pools according to 
the three grades recognized. The volume within each major 
pool ranged from 3,018,926 to 34,532,986 pounds in 1923. 
Similarly the tobacco of the Dark Tobacco Growers’ Coopera- 
tive Association, which covers portions of Kentucky and Ten- 
nessee, is divided into four major pools according to the type 
of tobacco grown in each section and these major pools are 
again divided into 230 minor pools according to the grade, 
the minor pools having a volume varying from 1200 pounds 
to 7,000,000 pounds to each grade or pool. 

In the tobacco pools, sales are made by the cooperatives 
direct to the manufacturers. As manufacturing is highly 
centralized, the buyers are relatively few* and the strategic 


1 Four manufacturers are said to handle eighty per cent of the Burley Crop. 
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character of the pooling organization is brought into the fore- 
ground. Sales amounting to as much as 50,000,000 pounds 
for one order, or enough, it is said, to load a solid freight train 
three miles long and to fill 16,666,666,000 cigarettes, have been 
consummated by the Burley Association.* In fact two orders 
of this size were obtained from the same company within forty 
days. The individual grower cannot sell direct to the manu- 
facturing concern. He cannot afford to bear the risks of hold- 
ing a part of 1922 and 1923 crops to be sold in December 1924. 
Through the large volume of tobacco pools the organization 
can distribute the risks for the growers and obtain from the 
banks the funds to finance the holding and payment of $18,- 
746,363 on the delivery of the 1922 crops. On May 26, 1923, 
$14,907,090 was paid to the growers on second payment; the 
third payment, $9,600,464.35, which included warehouse stock 
deduction, was made in the spring of 1924; and the fourth 
payment, $6,082,701.23 or balance due on the 1922 crop, was 
made in February 1925.” These payments satisfied the grow- 
ers so that the membership in the Burley Tobacco Cooperative 
Association grew from 80,000 in May, 1923, to 108,044 members 
in April, 1925. The production has been so stimulated that 
the great question now concerns not so much the price to de- 
mand as the actual sale of the product. The individual grower 
cannot determine which offer to accept or which to reject. 
He cannot resist charging as high a price as he can obtain. 
The question is, will organization realize such a high price 
for the grower as to stimulate production beyond sales 
capacity ? 

In certain milk producers’ associations the management pools 
all receipts from the sale of condensed milk, butter, cheese and 
whole milk, for a certain period, and the dairyman obtains the 
same price for a given quality of milk irrespective of whether 
it is sold for whole milk consumption or manufactured into 
butter, condensed milk, cheese or other milk products. Why 


1 The Burley Tobacco Grower, February, 1925. 

2 [bid., June, 1925. 

8 Cf. Wallace’s Farmer, Jan. 9, 1925; The Burley Tobacco Grower, 
December, 1924; Agricultural Cooperation, April 13, 1925; Jesness, O. B., 
“Relation of Cooperative Marketing to the Adjustment of Agricultural 
Production,” Journal of Farm Economics, April, 1925. 
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is it necessary to make this larger pool? If the cooperative 
organization paid the member who sold his milk for whole milk 
consumption a higher price than others, then all dairymen 
would want to have their milk sold in that way, with the re- 
sult that there would be more milk offered for whole milk 
consumption than there would be a demand for, and the price 
of whole milk would be reduced below the cost of its produc- 
tion. The cooperative pool method of making payment in- 
sures to the members equal treatment as no other method will, 
and enables the organization to distribute its products in differ- 
ent markets or at different times and to employ different manu- 
facturing processes according to the demand. 

The method of pooling wheat adopted by the State Grain 
Growers’ Association is to make a pool include the area in 
which a given variety or kind of grain is produced and to have 
as many pools in that area as there are grades and kinds of 
grain. If a part of the grain is mixed with wild peas or if 
any special conditions prevail in any section, it may be neces- 
sary to make a separate pool for that grain in order to permit 
it to be sold and paid for on the basis of the receipts. In 
Canada there is a wheat pooling association in each of the 
provinces of Saskatchewan, Alberta and Manitoba whick. to- 
gether are federated in one general sales organization and 
which are reported to have handled 100,000,000 bushels of 
the 1924 crop.’ The wheat of each provincial association is 
pooled according to grade. A differential for different grades 
or pools may be fixed at the beginning of the season. Then 
this differential may be later adjusted according to the market 
receipts for each grade or pool. The Alberta Association, 
which marketed 37,000,000 bushels of the 1923 crop in the 
first year of its operations, had that year some thirty odd 
different grades or pools. In 1924 the number of pools was in- 
creased because of the larger number of off grades due to ad- 
verse climatic conditions during the period of growing, har- 
vesting and threshing. Undoubtedly this more rapid progress 
of pooling wheat in Canada than in the United Sttaes was in a 
measure due to the experience of the Canadian farmers in a 
one hundred per cent government wheat pool in 1919, when 
the growers received twenty-five cents a bushel more than the 


1 Agricultural Cooperation, Aug. 
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farmers in the United States.* Voluntary pools in Australia 
handle about fifty per cent of the grain produced and cover 
each of the provinces of New South Wales, Victoria, South 
Australia and Western Australia. A government pool dis- 
tributes one hundred per cent of the wheat produced for the 
producers of Queensland. The government pool compels all 
wheat growers to deliver all their wheat to the State Wheat 
Board, which sells a part of the product to the domestic millers, 
the inferior grades of wheat in the open market, the selected 
seed wheat to growers, and the surplus to the export trade. 
Different premiums and dockages are allowed according to 
grade and sacking of the wheat in the pool. 

The greater the area or volume of products and the longer 
the period covered by a pool, the greater will be the distribu- 
tion of risks. The larger costs for marketing particular lots, 
or the losses from selling products on unfavorable markets, 
will be more widely spread out and prices will be more nearly 
equalized to the producer. However, the disadvantage of a 
small pool is in a measure decreased when all the general ex- 
penses are pooled and when the distribution of the product is 
coordinated and made uniform according to the market de- 
mand throughout the year and throughout the possible area 
of consumption.” This has been realized by means of the co- 
operation developed between the growers, the local associa- 
tions, the district exchanges and the central exchange which 
constitute the organization of the California Fruit Growers’ 
Exchange. The larger costs for selling in small markets, for 
advertising in certain sections and for settling railroad claims 
on certain lots of fruit, are not charged against the fruit in 
question but against all the citrous fruit of the California Fruit 
Growers’ Exchange. All expenses for maintaining sixty- 
seven branch sales offices, for traffic, legal and advertising de- 


1 Steen, Cooperative Marketing, p. 232. 

2 The limitations of the small local pool are also partially avoided by the 
California Fruit Growers’ Exchange by the adoption of an export pool, 
which may be considered as a form of a general pool in a very restricted 
sense. A special agreement is made between the local associations which 
are the shippers and the California Fruit Growers’ Exchange, that the 
Exchange may enter into contracts of sale with foreign buyers at such 
prices and on such terms as its judgment shall dictate, and the local 
associations agree to accept such value as the Exchange might set and 
finally agree to such readjustment as profits, expenses or losses may warrant. 
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partments, are pooled and the total selling cost is averaged so 
that every grower pays the same selling expense per box. In 
fact one of the chief advantages of organization is this pooling 
and equalization of expenses. The individual grower cannot 
undertake the greater costs and risks of selling in distant 
markets but a general sales agency can afford to bear this ex- 
pense when sixty million dollars worth of products, embracing 
seventy per cent of citrous fruit produced in California, bears 
the expense. 

Before growers can realize the advantages of volume pool- 
ing, a sufficient number of them must agree to surrender to the 
management of an organization the property rights of indi- 
vidual grading, of choice of the time and place of sale and the 
privilege of accepting or rejecting price offers. At the time of 
formation of the first local association of the California Fruit 
Growers’ Exchange many individual members wanted to avoid 
the joint action involved in pooling and desired to continue 
their control of the shipment of their own fruit. Now the 
individual growers generally find it to their interest to join 


‘in the pool of their locals. Aside from a few very large grow- 


ers, not constituting more than five per cent, all citrous fruit 
of the California Fruit Growers’ Exchange is now pooled ac- 
cording to the grade of the locality covered by each local 
association. The organization of the American Cranberry 
Exchange became more centralized after undergoing a some- 
what similar development. At first each individual grower 
branded his fruit according to grade and consigned his own 
product to be sold by this local association under his own 
brand to his individual account. Later when the growers of 
Massachusetts, New Jersey and Wisconsin organized a national 
sales agency it was found advantageous to standardize the 
grades and brands and to pool the crop in state pools. “In 
order that centralized selling control might be established, it 
was necessary to adopt some system that would eliminate the 
possibility of unfair distribution of high or low priced orders 
among the members. In addition, it was necessary to equalize 
transit risks and market fluctuations after the berries were out 
of the growers’ control. The pooling system was adopted as 
answering these purposes.” * 


1 Hobson, Asher, Sales Methods and Policies of a Growers’ National 
Marketing Agency, U. S. Dept. of Agriculture, Bul. r109 (1923), p. 13. 
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While the control of the citrous pools is still reserved by the 
terms of the contract to the local shipper, that is, to the local 
association, in practice the control of the distribution of the 
local pools has largely passed into the hands of the manager 
of the district exchange of which the local associations are 
members. These district exchange managers decide where 
to ship cars after conference with the sales manager of the 
Central Exchange of which the district exchanges are mem- 
bers. The individual members of the locals have for the most 
part given up the direction of shipments as well as the main- 
tenance of the identity of their own products. Now grading 
and pooling is delegated to the local association and all of the 
larger distributive matters are handed over to the district 
managers who are hired for the purpose of knowing markets 
and of adjusting the movement of different qualities and quan- 
tities of fruit to different markets according to their varying 
demand. If each grower were to follow his own inclination 
the possibility of bringing about agreement among the numer- 
ous growers whose fruit is shipped in a car would be difficult, 
and still more difficult would be the coordination of shipments 
of different cars between markets. Hence centralization of 
the direction of the distribution of the products pooled is neces- 
sary to prevent glutting or scanting of markets. Whether 
there shall be local pooling associations rather than large cen- 
tral pools is secondary to this question of achieving sufficient 
centralization of management to permit coordination of ship- 
ments. This procedure may run counter to the bias of those 
who have been tutored in the economic individualism of 
classical theory.t. But the necessity for the coordination of 
shipments has increased with the territorial specialization in 
agriculture, with the development of mass production of the 
factory system, and with the expansion of the productive area 
from which consuming centers obtain their commodities. 

Among most of the larger associations, the determination of 
price policies, which is a large factor in regulating the rate of 
movement of products to consumers, is left to the directors. 
The ten thousand or more growers who make up the member- 
ship of the larger organizations cannot hope to secure coordina- 


1 Cf, Black, John D. and Price, H. Bruce, Cooperative Central Marketing 
Organizations, Bul. 211, Agricultural Experiment Station, University of 
Minnesota, April, 1924. 
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tion of car shipments to effect a uniform distribution or flow 
to different markets unless the organization, which acts as a 
unit for the growers, accepts the price offers which come 
within the standard set by it. Growers individually are in- 
clined to give greater weight to all bullish factors and may 
even handicap the management by understating their crop in 
order to influence the management to set a higher opening 
price. But experience has shown the management in those 
associations which can determine seasonal prices, as in dried 
fruits and nuts, that if prices are set too high it may be impos- 
sible to move all the products to market during the year and 
that any carry-over is likely to have a most depressing effect 
upon the next year’s opening price. In associations like those 
of the cotton and wheat growers, in which the quantity of 
products outside of the cooperative pools is the larger part of 
the crop, the management sells according to the market but 
slackens or accelerates the rate of sale or movement of pro- 
ducts to market according as the prices received appear to be 
favorable or not. In so far as the growers delegate distribu- 
tion and price determination to the managers of the pools, they 
eliminate competition among themselves for securing oppor- 
tunities for sale, and precisely to the extent that the organiza- 
tion covers all markets they are able to put all buyers into 
competition for their product. This method secures the ad- 
vantage of the more favorable markets and price offers to 
growers that are obtained by large-scale distributors gen- 
erally. The extent to which competition among sellers is de- 
creased and the competition among the buyers of a product is 
increased depends upon the volume controlled by the seller as 
well as upon the volume purchased by the buyer. Such 
marketing advantages may be equalized between sellers and 
buyers when both cover all markets by their sale or purchase 
organizations.. Thus through their worldwide sales offices, 
the agricultural cotton pools which sell through the American 
Cotton Growers’ Exchange with sales considerably over 
$100,000,000, might hope to equal the buying power of any 
manufacturer or middleman who buys from them, provided 


1 Devonshire, C. E., The Dennison Manufacturing Company, “The 
Dependence of Purchasing upon Scientific Knowledge,” American Academy 
of Political and Social Science, Annals, May, 1925. 


[767] 


| 
| 
| 
| 


216 TRADE ASSOCIATIONS [VoL. XI 


this Exchange were equally able with the buyer to control 
output. 

It is not possible for the producers to reach the widest range 
of markets economically unless there is sufficient volume of 
business to bear the expense. The price disturbance and waste 
of uncoordinated competitors cannot be minimized either in 
domestic or foreign markets. A tariff on commodities pro- 
duced in exportable quantities can be of material advantage 
to agriculture only when the commodity is organized to 
control the supply according to the demand in each market. 
A product like oranges is usually sold on the delivered basis 
of f. o. b. prices plus freight, while a less organized product 
like wheat is sold on the f. 0. b. basis of the Liverpool price 
minus the freight to that city whether any freight is utilized 
or not. In other words the relatively unorganized producer 
of wheat has to sell on the level of prices of a world competi- 
tion without the geographic advantage of location near to the 
centers of consumption which has been assumed to accrue to 
him by the Ricardian theorists. Without power to control the 
movement of produce to different markets, the unorganized 
individual producer may lose the price advantage of proximity 
to markets. The exponents of the cooperative movement 
recognize that farmers cannot avoid the disadvantages of 
world competition in the case of products produced in excess 
of domestic demand by any tariff enactment unless they can set 
the pace of prices in the f. o. b. local markets of the United 
States through an organization handling a sufficient volume 
to enable it to be a factor in controlling the supply in those 
markets. The California orange business, as well as the steel 
industry in the United States, is organized on this less com- 
petitive delivered basis.’ 


Financing Distribution 


Whether cooperative pools stabilize prices to manufactur- 
ers and to trade generally will depend not only upon the vol- 
ume handled by such organizations but also upon their ability 
to control output and to finance the holding, movement and 


1 Commons, John R., “ Delivered Price Practice in the Steel Business,” 
American Economic Review, September, 1924. Cf. “ Organization of Agri- 
culture in Relation to the Problem of Price Stabilization,’ Journal of 
Political Economy, June and August, 1924. 
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sale of the product at the same rate as consumption in the 
leading centres of population. Usually the control of the sur- 
plus of a product gives the owners the dominant influence in 
the market. But if the cooperative undertakes the cost of 
advertising, of developing new markets, and of carrying over 
the surplus for the whole crop, the costs may be so heavy that 
the independents will be able to undersell the cooperative even 
though it distributes more than fifty per cent of the crop. 
Whether or not the cooperative fails in these respects to occupy 
the dominant place in the market, its influence is likely to be 
felt as a pace-setter in price-making and it may therefore be 
a stabilizing force in the market, precisely to the extent that it 
is one of the largest sellers in the market. The number of com- 
modities in which organizations are pace-setters in price- 
making because of volume or brands handled or coordinated 
action of competitors, is a question. If the number of such 
organizations is substantially less in agriculture than in manu- 
facture, then this lack of an equally effective organization in 
agriculture will be a factor in making the farmers’ selling 
prices less than their buying prices and in disturbing the 
balance between these groups. 

If the organization makes a partial payment to the members 
at the time of delivery of the products, and possibly one or 
two other payments later, they may be able to get along until 
a final settlement is made at the time when all the products 
of the pool have been sold. A pool is usually not closed until 
all products covered by it are sold. The provision for a sep- 
arate pool for all encumbered products may make it possible 
for the organization to sell this portion of the supply soon 
enough to meet the requirements of the more needy members. 
However, if this portion becomes larger than the absorbing 
power of the consuming market, it may prove a disturbing force 
in the market. Partial payments to the growers are more 
necessary in the case of the pooling of non-perishable products 
which may require a year or more for gradual marketing. 
Orange growers’ associations make an advance to those mem- 
bers only who make application, but no citrous association 
makes regular partial payments to its members, as do the 
organizations which distribute non-perishable products, such 
as grain, cotton, tobacco, raisins, prunes and nuts. 
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While, under the principle of operating at cost usually fol- 
lowed by cooperative marketing associations, an organization 
will have no profits accumulated to serve as a basis of security 
for financing its slower rate of marketing, it usually does make 
a deduction from the price paid to the grower for a revolving 
fund. This meets the need for operating capital and de- 
creases the amount of borrowing needed. However, it would 
appear that the operation of an organization on a cost basis 
prevents capital inflation and makes the amount of the capital 
basis for loans less than that of the ordinary stock corporation. 
As the cooperative usually operates with less capital and has 
a policy of slower turnover than middlemen, the amount loaned 
will be restricted to a lower percentage of average values of 
the commodity handled. Whether the growers will be able 
to subsist upon this restricted borrowing power while the or- 
ganization is carrying out its policy of feeding the market 
throughout the consuming period, will depend upon the extent 
of inflation and deflation in the prices of other commodities. 
If the items of farm cost are more inflated and remain rela- 
tively higher, growers may not be able to wait for gradual 
sale or to accumulate a sufficient reserve fund for necessary 
operating capital, and organizations like some of those of the 
wheat growers may dwindle in influence or go out of existence. 

All products pooled become security for obtaining loans 
from the banks, for making advances to the members. In 
waiting for a portion of the returns until all products of a pool 
are sold, the growers are pooling their credit as well as their 
products. Except for a conservative percentage of their aver- 
age value, the products under contract of sale are not paid for 
by the cooperative organization when delivered by the growers. 
The title to the products passes to the cooperative at the time 
of delivery. The cooperative pooling association is under no 
obligation to pay for the products purchased more than the net 
proceeds of sale after the sums borrowed are paid to the bank- 
ers. Through this pool of credit based upon a pool of prod- 
ucts, the organization can secure the loans required for mak- 
ing the advances to the members from the cheapest money 
markets, on better terms than the individual producer can 
borrow locally, where bank operations are on a smaller scale, 
more expensive, and less competitive. 
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To the degree that interest rates are higher to farmers in the 
country than to middlemen in the large cities, where control 
of distribution has been generally developed, the growers in 
their individual capacity are disqualified from financing the 
storage and movement of farm products and the organization 
of the growers themselves will not be able to compete on a basis 
of equality with other distributing agencies, unless they are 
able to gain access to the centers of trade where funds are 
mobilized. While interest rates to individual growers range 
from six to ten per cent with little variation between times of 
money stringency and of credit surplus, the cooperative pools 
have been able to secure a rate of from four to six and one- 
half per cent, depending upon the state of the money market 
and upon the nature of the commodity handled. This rate 
will be lower for a non-perishable commodity like cotton than 
for the semi-perishable products like raisins, but higher for a 
commodity when the carry-over has become excessive.* It 
has been recognized that a higher interest cost will either be 
prohibitive to the use of funds, or will tend to accelerate the 
rate of movement of goods to market. The removal by the 
agricultural pools of this prohibitive barrier is making pos- 
sible an integration of agriculture with its own marketing pro- 
cesses. The chief advantages of this cooperative pooling of 
security for obtaining cheaper and more ample credit are that 
it enables the organization to sell the products gradually ac- 
cording to the need of consumers, to confine their sales to 
legitimate merchandisers, and prevent their sale to speculators 
whose interest may be more in price fluctuation than in the 
distribution of the product. 


Pooling and Regulation of the Rate of Sale of Agricultural 
Products 


The control by the cooperative pool of the rate of movement 
of a product according to the absorbing power of different 
markets, permits of an adjustment to the present tendencies 
toward hand-to-mouth purchase.” This tendency which has 


1 Federal Reserve Board, 9th Annual Report (1922), pp. 16-17. Governor 
Harding, Commercial and Financial Chronicle, vol. 113 (Oct. 8, 1920), 
p. 522; Valgren, V. N., Bank Loans to Farmers on Personal and Collateral 
Security, Bul. 1048, U. S. Department of Agriculture. 

2 Alexander, James S., President, National Bank of Commerce of New 
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been common since the peak of 1920 in both foreign and do- 
mestic trade, is likely to continue as long as the secular trend 
continues downward, and to return again with each recurring 
period of depression or of shift of values from an upward to 
a downward swing in prices. During a period of sagging 
prices or uncertain values it does not pay to carry a large 
stock unless purchasers can buy at bottom prices. To meet 
this situation involves a longer period of turnover and of 
financing for agriculture, and an increased movement of the 
funds from the city to the country. If the cooperative organi- 
zation cannot find banks which will finance its longer holding 
of the product, the growers will not be able to bear their share 
of the additional burden of storage and of financing during 
a period of depression. The small-scale resources of the coun- 
try bank have been largely built up on the basis of the relatively 
quicker sales of the old system of country marketing, or farm- 
ers’ ““dumping’”’, as it is sometimes called.*_ In this system 
the middleman was interested in his margin, volume and quick- 
ness of turnover. The plan may be quite workable except 
during a period of crisis or of declining values, when any at- 
tempt to force the movement of products faster than the ab- 
sorbing power of the market, or faster, for instance, than 
Europe’s weakened financial structure permits, could only be 
made effective at a reduced level of prices, as in the crisis of 
1920. Particularly will the power of the growers and bankers 
to finance a slackened movement of products be decreased if 
there has been an overextension of credit, either short or long- 
time credit, to purchase peak-cost lands, improvements and 
equipment, or quasi-luxury goods such as automobiles. Then, 
the proportion of fluid assets may become inadequate for 
financing a slower rate of movement of commodities, and for 
steadying the market for raw material. Then the country 
banks may become loaned up and credit may become frozen: 
the country bank may be impotent to mobilize funds for meet- 


York, Address at Annual Meeting of Shareholders, Jan. 13, 1925, p. 8; 
Wilson, James, President National Wholesale Drygoods Association, Daily 
News Record, Jan. 25, 1925, p. 9; Cricker, A. Lane, The Merchandise Ware- 
house in Distribution, Commerce Reports, United States Department of 
Commerce, Oct. 27, 1924. 

1 Hearings before the Committee on Banking and Currency, U. S. Senate, 
67th Congress, 4th Session, testimony of Aaron Sapiro, pp. 21-42. 
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ing the needs for credit involved in a slackened movement of 
commodities.* Coincident with a minimum power of the coun- 
try banker for mobilizing credit there is a maximum fluctua- 
tion in the credit requirements. At such a time manufactur- 
ing may curtail production and this will help reduce its credit 
requirements and give it power to maintain a higher level of 
prices and values, upon which its borrowing power depends; 
but the seasonal character of agricultural production will re- 
quire an increase of credit for financing harvesting and crop 
movement; at the same time its lack of power to restrict out- 
put will have a tendency to accelerate the rate of decline of 
prices and decrease its borrowing power. The interest of the 
growers in lengthening the period of marketing to meet these 
conditions can be realized only through the cooperation of the 
larger city banks, and of other credit agencies, such as the 
Federal Reserve Banks and the Federal Intermediate Credit 
Banks, which together can mobilize the additional credit 
needed for financing these new activities in the country. 

Through the passage of the Agricultural Credits Act of 
1923, Congress declared the paper of cooperative pools with 
membership confined to farm producers, agricultural paper, 
lengthened the maturity of such paper from three months to 
nine, and thereby gave the cooperative marketing associations 
the power to lengthen their period of turnover consistently with 
their adoption of a policy of gradual marketing.” To meet 
the seasonal and cyclical needs for credit expansion according 
to the varying rate and volume of movement of farm com- 
modities, the cooperative association, through this new legis- 
lation, may become a credit mobilizing agency between the in- 
dividual grower and the financing institutions, namely, the 
correspondent city banks, the Federal Reserve Banks, and the 
newly established Federal Intermediate Credit Banks. 

This grant of new power to mobilize credit for the move- 


1 Joint Committee of Agricultural Inquiry, Report on Credit, pt. ii, p. 97. 
Between July 1, 1918, and Dec. 31, 1920, farm mortgage loans extended by 
banks are estimated to have increased from $1,010,559,000 to $1,447,482,926. 
Cf. Wallace, H. C., The Wheat Situation, United States Dept. of Agriculture, 
1923; Veblen, Thorstein, The Theory of Business Enterprise, Absentee 
Ownership, p. 136; Mitchell, Wesley C., Business Cycles, p. 483. 


2 Agricultural Credit Facilities under the Federal Reserve Act, Federal 
Reserve Bulletin, 1923. 
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ment of farm products arose from a recognition of the capital 
limitations of the small isolated unit country banks, which have 
made it impossible in many states for them to expand loans 
to meet the needs of any one borrower beyond ten per cent of 
their capital and surplus, and in no case beyond this restric- 
tion, in the case of rediscounts of the loans with the Federal 
Reserve Banks.* 

The weaknesses of small independent banks with resources 
only sufficient to meet the usual credit requirements of the 
country community, and their inadequacy to meet the increased 
needs for funds during a period of retardation in the move- 
ment of farm products into the hands of middlemen, in other 
words, their limitations in adjusting credit to a variable rate 
of movement of commodities and to a variable level of prices, 
were only partly remedied by the Agricultural Credits Act of 
1923. The city national banks mobilize deposits through the 
establishment of branch offices and through the fact of their 
location at trade centers towards which credit has generally 
flowed, and are able thereby to increase their lending power; 
but as long as country banks are allowed to remain discon- 
nected, the power to tranfer credit from one rural district to 
another is expensive if not impossible. Certain bankers in 
California discovered that the surplus funds of country banks 
were being deposited in city correspondent banks, and two per 
cent interest was being collected, at the same time that other 
country banks were borrowing from their city correspondent 
banks and paying five and six per cent interest for funds. In 
recognition of this condition, several California banks have 
developed branch banking systems, one state-wide, one cover- 
ing southern California with Los Angeles as a center, and 
another in central California with San Francisco as a center. 
Each of these three systems has been able to mobilize from 
$100,000,000 to $300,000,000 of resources, thus giving every 
small country community, where its branches are located, ac- 
cess to the credit resources possessed by the system.” 


1 Statement of Edmund Platt, Acting Governor, Federal Reserve Board, 
Hearings before the Committee on Banking and Currency, U. S. Senate, 
67th Congress, 4th Sess., pp. 351-373; Hearings before the House Committee 
on Banking and Currency, 68th Cong., 1st Sess., on H. R. 6855, pp. 221, 227. 

2 Cf. Consolidation of National Banking Association, Hearings on H. R. 
6855, cited above. 
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Just in the proportion that agriculture is more commonly 
carried on in small units, scarcely larger in many cases than is 
required for the subsistence of one family, there is a larger 
volume of “distressed”’ products in agriculture than in manu- 
facture for the storage and gradual sale of which proper finan- 
cial provision must be made until the consumption of the crop 
can be consummated. Otherwise, to provide the family with 
a means of subsistence, the product must be forced upon the 
market as soon as harvested. Mere preaching by agricultural 
extension agencies, urging farmers to adopt a scientific pro- 
gram for readjustment of the output of agriculture, cannot be 
expected to be effective unless the methods of large-scale busi- 
ness for controlling output and distribution can also be 
adopted.* If not only this distressed product, but also that 
product of the growers who foresee a decline in prices, is 
rapidly forced into the channels of trade, the rate of decline 
of prices will be accelerated, and the bear speculators who 
can finance their short sales can safely cut the market over and 
over again until prices have been tobogganed to the bottom.’ 
If, however, the agricultural pool secures the credit to finance 
the holding and gradual sale of a product, then the flow to the 
market may be adjusted to the hand-to-mouth policy of manu- 
facturers, jobbers and retailers, and the growers may be paid 
at the time of delivery a safe percentage of the average price 
prevailing during a term of years, a lower percentage when the 
price is high than when low.* Thus the seasonally harvested 
production of agriculture, which in contrast to manufacture 
is not turned out according to orders, and which, with a few 
exceptions, is generally made for stock, may be prevented from 
glutting the market, and, after harvesting, may be marketed 
as fast as orders may be secured. 

It should also be recognized that cooperative pooling usually 


1Cf. Black, John D., “ The Role of Public Agencies in the Internal Re- 
adjustments of the Farmer,” Journal of Farm Economics, April, 1925. 

2 Hearings on Rural Credits before the Senate Committee on Banking 
and Currency, 67th Congress, 4th Session. 

8 Austin, Chellis A., President, Seaboard National Bank of New York, 
“Some Elements Entering into Consideration of the Financing of Co- 
operative Marketing,” Acceptance Bulletin, Nov., 1923; Meyer, Eugene, 
Testimony before the Senate Committee on Banking and Currency, 67th 
Congress, 4th Sess., loc. cit., pp. 56-66. 


[775 


| 
| 


224 TRADE ASSOCIATIONS [Vou XI 


means a larger scale of marketing and hence a larger scale of 
financing, both in keeping with the general development of 
business organizations. Cooperative organizations which re- 
quire one to twenty millions for financing crop storage and 
movement cannot hope to find the credit in country banks for 
financing a direction of distribution by the grower. The 
country bank may act as an agency for discounting and collect- 
ing the drafts drawn by the individual farmers upon the co- 
operative at the time of the delivery of his product, as it has 
done for other distributors of farm products. But to meet 
these drafts, the cooperative must borrow funds from large city 
banks located nearest the producing areas or in New York City. 
While the small unit country banker, with the minimum power 
of a small capital for mobilizing credit, cannot expand his 
resources to finance a country-wide control of distribution and 
a slackened rate of crop movement; the cooperative pool is 
able to arrange with a syndicate of city bankers to underwrite 
seasonal needs. Thus the cooperative pool is a method of 
bringing agriculture under the stabilizing influence of the 
largest banks, which, with their more complete statistical 
equipment, may act more as a unit in guiding policies and in 
directing the rate of output and flow of commodities accord- 
ing to world conditions than the multiplicity of small, more 
or less isolated, unit country banks can possibly do.’ If, how- 
ever, the agricultural pool controls only a small portion of the 
crop, as in the case of the wheat pools in the United States, it 
may not be able to raise the level of competition above the con- 
dition of the sellers of distressed products. 

The longer the period of unfavorable agricultural prices 
continues, the less will farmers be able to pay their debts at 
maturity, the less liquid country banks will become and the 
less power will farmers and country bankers have to mobilize 
credit for financing the gradual marketing of crops. The 
pressure for liquidation will increase somewhat as the farmers’ 
selling prices remain lower than their buying prices. The 


1Carson, W. J., Cooperative Marketing of Coiton, Federal Reserve 
Bulletin, June, 1923; Federal Trade Commission, Report on the Grain Trade, 
vol. iii, chap. vii. 
2 Cf. Willis, H. Parker, “The Present Relationship Between Credit and 
Prices,” PROCEEDINGS OF THE ACADEMY OF POLITICAL SCIENCE, Jan., 1925. 
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need for forcing liquidation of indebtedness will be greater for 
the farmer than the manufacturer because of the smaller 
power of the farmer to curtail production and to maintain 
prices. This smaller capacity of farmers to maintain inflated 
values will force some overextended banks into suspension or 
bankruptcy and others to remain in a frozen condition until 
relief from an unfavorable price level is obtained. Then, a 
period of rising prices for any given commodity, as for wheat 
in 1924, will be the signal for immediate sale to meet overdue 
obligations. In consequence of this unfavorable situation for 
the expansion of credit, the shipment of wheat was accelerated 
during 1924-1925 at a greater rate than in previous years.” 
These early sales in the United States played into the hands of 
speculators who were interested in buying “long” on the 
market. Without any corresponding change in the supply of 
wheat and in the consuming demand, the prices of Hard 
Winter Wheat increased from $1.26 per bushel for the first 
week in September 1924 to $2.10 on January 28, 1925, and then 
collapsed to $1.49 by the middle of April or to the level of 
wheat prices prevailing during the first week in October, 1924.° 
However much more the growers might be interested in estab- 
lishing commodity price levels than in creating and profiting 
by temporary fluctuations, they were not in a position to finance 
a slower movement of the crop, to distribute over the whole 
crop the risk of more gradual marketing, according to the 
merchandising demand of the flour mills, and to prevent the 
speculative rise of wheat prices to a collapsible peak. The 
speculative demand inflated prices to a collapsible peak, and 
speculative short-selling by insiders and unloading by the 


1 During 1923, a year of agricultural depression but of business revival 
outside of agriculture, there were 578 suspended banks with $204,000,000 
liabilities as compared with 119 suspended banks with $51,000,000 liabilities 
in 1920, and 404 suspended banks with $173,000,000 liabilities in 1921. Cf. 
the McNary-Haugen Bill, 68th Congress, 1st Session, House Report 621, 
May 2, 1924. Of the 1057 bank failures in the United States between 1920- 
1924, 977 were in agricultural states and 80 were in industrial states. Cf. 
Warren, The Agricultural Situation, chap. vi; Veblen, Thorstein, Absentee 
Ownership, chap. xii. 

2Food Research Institute, Wheat Studies, February, 1924, pp. 98, 114; 
April, 1925, pp. 152, 167; Foreign Crops and Markets, May 11, 1925, p. 548. 

8U. S. Department of Agriculture, Crops and Markets. 
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ignorant public drove the price downward to a point lower 
than even what the merchandising demand later supported. 
The uncertainty in the price of the raw product has dis- 
couraged the purchase of flour from the United States, and 
this in turn was a factor in “bearing” the market. The 
recognition that these great changes in prices were primarily 
due not to changes in the supply of wheat or in the consuming 
demand but to changes in speculative buying and selling is, 
it appears, a departure from classical and hedonistic theories. 
The volume of future trading increased when prices were ris- 
ing, also when they were declining. The average daily volume 
of trading in wheat futures increased from 14,400,000 in May, 
1924, to 34,000,000 in June, in which month prices fluctuated 
on an average 6 cents per bushel from one week to another, to 
58,800,000 bushels in December, when prices rose 20 cents, 
to 73,400,000 in January, 1925, when prices rose 27 cents, and 
to 81,000,000 bushels in February when prices declined 22 
cents.* It remains to be seen whether the agricultural wheat 
pools will expand to handle a sufficient volume of wheat in the 
United States to be able to retard the movement of wheat as 
the cooperative wheat pools did in Canada, to confine sales to 
strictly merchandising distributors and manufacturers and to 
prevent the development of collapsible price peaks, which the 
manufacturers as well as the growers are interested in eliminat- 
ing.* Only through the cooperation of city banks will the 


1 The Northwestern Miller, May 13, 1925, p. 635. 

2 Wheat Studies, April, 1925, p. 149; cf. Smith, Adam, Wealth of Nations, 
bk. iv, chap. v. 

8 Federal Trade Commission, Report on the Grain Trade, vol. v, Future 
Trading Operations in Grain, pp. 33, 72; Wheat Studies, April, 1925. 

4The Millers National Federation, at the annual meeting in Chicago in 
April, 1925, passed the following resolution: “Resolved that trading in 
futures is a necessary factor in the economic marketing of grain. Such 
trading should be confined to a legitimate purpose. Inordinate speculation, 
of which the widely fluctuating market of the past several months has given 
renewed evidence, is an intolerable evil, destructive of legitimate business, 
and should be abolished. We urge upon the exchanges themselves the prompt 
elimination of this vast indiscriminate speculation, and the formulation of 
such regulation as may restore trading in futures to its original and only 
justifiable purpose.” Cf. editorials in the Northwestern Miller, April 22 
to May 20; Theodore M. Knappen, Magazine of Wall Street, May 25, 1925; 
Secretary of Agriculture, Preliminary Report on the Wheat Situation, 1925. 
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growers have the power for mobilizing the credit necessary to 
finance the sale of the crop according to the manufacturing 
requirements of the trade. However, the fact that the “bulls” 
in the wheat pit were able to utilize the fortuitous circum- 
stances of a favorable crop in the United States and of un- 
favorable weather conditions in most of the rest of the world 
to help create a most spectacular rise in wheat prices, does not 
in any way change the factors entering into that lack of balance 
between agriculture and the rest of the business activities which 
in part are outlined in this paper.’ 

Particularly the growers of products like cotton, which 
usually is subject to greater variations in demand as well as 
supply, will reap greater advantages from the stabilizing in- 
fluence of pooling than growers of wheat, for which the de- 
mand changes less from one crop year to another because of 
cyclical or seasonal changes in purchasing power. Wool, silk, 
cattle, hogs and fruit are more like cotton than wheat, in that 
the demand for them is more elastic and hence the possible 
gain from pooling these products and regulating their flow to 
different markets according to changes in weather, style and 
purchasing power will be greater. Such products are likely 
to be subject to greater price fluctuation than other raw pro- 
ducts or the manufactured products made from them. Even 
during what have been conceived to have been normal times, 
between 1890 and 1913, raw cotton has been found to undergo 
great changes in price. These changes were greater on an 
average from year to year for cotton than for any other com- 
modity, the average change from year to year being 18.1 
points for cotton as compared with 13.6 for wheat, 9.1 for raw 
wool, 5.5 for raw material in general, 9.8 for cotton textiles, 
11.6 for wheat flour, 3.9 for woolen textiles and 4.0 for manu- 
factured products in general.” These conditions of more 
highly fluctuating prices work against any group that cannot 
regulate the rate of sale of its products accordingly. When 


1 The hard-pressed growers may feel more like thanking the speculators 
for this price gain than those millers who suffered a price loss through 
what seemed to them an unnecessary instability in prices. 

2 Mitchell, Wesley C., Index Numbers of Wholesale Prices in the United 
States and Foreign Countries, U. S. Dept. of Labor, Bureau of Labor 
Statistics, Bul. 284, p. 42. 
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proper arrangements have been made for financing, regional 
warehouse distribution, and for representatives, either agents 
or salaried employees, on all leading markets, the agricultural 
pool will permit of the adaptation of the movement of farm 
products according to the changes in the time and size of pur- 
chases. But to the extent that a change in movement of farm 
products is due to permanent decline in the purchasing power 
of the population, as in the case of European consumers, then 
it is not simply a question of pooling to regulate the rate of 
flow, but it is also a question of curtailment of the agricultural 
output to decrease the volume of the movement.’ 


Regulation of Output in Relation to Prices 


As cooperative pooling in agriculture involves usually only 
a pooling of the raw output of the farm, and as such an organi- 
zation of growers does not involve a surrender of the owner- 
ship of the farm, where the product is grown, the control real- 
ized by the cooperative agricultural pool does not extend to 
production, as does the corporate consolidation of manufac- 
turers, and the advantage of such an organization becomes ac- 
cordingly less for farmers than for manufacturers. In so far 
as manufacturers, through a more effective form of organiza- 
tion, and because of the possibility of more effective mechanical 
control of output, are able better to adjust production and dis- 
tribution to the seasonal and cyclical changes in market de- 
mand, to that extent the manufacturers would be able to obtain 
a better price than the farmer whether organized or not, as 
has been manifestly true since the spring of 1920 as well as 
generally throughout other periods of depression.* Particu- 
larly will this more effective adjustment of output show itself 
in making the manufacturers’ output greatest during rising 


1 Nourse, E. G., American Agriculture and the European Market; Max 
Serin, “ The International Agrarian Crisis,” Journal of Farm Economics, 
October, 1924; Miller, E. M., “ Diffusion of Industry and the International 
Market for Mar.--facturers,” Commerce Monthly, January, 1924. 


2 Tugwell, R. G., “ The Problem of Agriculture,” Political Science Quar- 
terly, Dec., 1924; Warren, G. F., “ The Agricultural Depression,” Quarterly 
Journal of Economics, vol. xxxviii; Warren, G. F. and Pearson, F. A., The 
Agricultural Situation (John Wiley and Sons, New York, 1924); Hansen, 
Alvin H., “ The Effect of Price Fluctuations upon Agriculture,” Journal of 
Political Economy, April, 1925. 
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prices and lowest during falling prices, while the reverse is 
more likely to be true of the relatively unregulated, climatically 
controlled seasonal production of agriculture. The farmer’s 
great supply is generally during a period when prices are 
lowest and the coincidence of a small crop may make possible 
a high price; while the manufacturers put forth the largest 
volume only when prices are most favorable. In other words, 
manufactured products are adjusted to the demand, while farm 
output is less controlled according to prices; but prices are 
determined after the crop is planted.* In a survey of the 
production, prices and aggregate values of twelve leading 
crops in the United States for the thirty-four years from 1879 
to 1913, it was found that in thirty out of thirty-four years the 
prices of farm products moved in the opposite direction to the 
volume of production, that is, prices were high when volume 
was low, and prices were low when production was high.” 
Particularly has it been found that the large-scale enterprise 
can and does regulate its output according to cyclical condi- 
tions of demand, whereas in farming, because of the small sub- 
sistence units in which it is conducted as well as because of 
technical limitations, it is not possible to adjust output in ac- 
cord with cyclical conditions.* This view is clearly indicated 
by the President’s survey of unemployment in the United 
States, as made by the National Bureau of Economic Research.* 


1 Wallace, H. A., “Supply and Price Interactions in Farm and City 
Products,” Annals of the American Academy of Political and Social Science, 
Jan., 1925. 

2Persons, Warren M. and Friskey, Edwin, “ Production, Volume and 
Aggregate Values of Crops,” Review of Economic Statistics, February, 1921. 

8’ For a competent statement of the plans of the agricultural reformers, 
see Black, John D., “The Roéle of Public Agencies in the Internal Re- 
adjustment of the Farm,” op. cit. 


4“ The cyclical decline in business activity caused total employment in the 
United States to fall off one-sixth. Workers in factories producing metals 
and metal products suffered most severely from the depression, employment 
in that field shrinking by more than one-half. Mines and railways each 
underwent a diminution of about three-tenths in the volume of work done. 
Factory owners in general reduced the extent of their operations from one- 
tenth to one-fifth, while the miscellaneous hand trades showed quite as great 
an activity in 1921 as in 1920, the cyclical decline in agriculture and retail 
mercantile operations was negligible.” The decline in activity during the 
depression of 1920 was not important in small enterprises having fewer than 
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While the manufacturers cannot control the seasonal pro- 
duction of farm products, they can control the output of 
wrought goods made from farm products sufficiently so that 
their prices for the finished product have been found in the 
case of cottonseed oil, mess pork, hides, print cloths, sheetings 
and worsted yarns to be among the ten most sensitive prices 
to respond to the business cycle." In other words, the manu- 
facturers who buy these raw farm products are able sufficiently 
to adjust their buying to a highly elastic and more or less 
cyclical demand for their finished products, so that their selling 
prices do not primarily reflect the seasonal production and 
prices of their chief raw products, but do indicate their power 
to control output and adjust prices to the varying conditions 
of the business cycle. In a highly organized industry such 
as the production of pig iron, output may be decreased in an- 
ticipation of an upward swing of prices.” The advantage to 
the manufacturer of exercising his power to control output 
will show itself in his preventing as far as possible stock ac- 
cumulation. With prices uncertain, with a tendency down- 
ward, the trade buys from hand to mouth, and the manufac- 
turers restrict their production more to orders and lay off a 
higher percentage of labor, thereby decreasing the purchasing 
power of labor.*. The more highly organized a manufactur- 


21 workers, in which class agriculture mostly falls, “ while for industry as a 
whole, the cycle caused employment to fall off one-sixth, the total of this 
class (employing less than 21 workers) escaped with a reduction of only 
some 3 per cent.” “Concerns having over 100 employees in the first quarter 
of 1920 laid off 3,300,000 out of the 4,100,000 who were removed from the 
payrolls, while two-thirds of the remaining reduction occurred in enterprises 
employing 21 to 100 persons at the date mentioned, and this despite the fact 
that about one-third of all employees work for employers hiring fewer than 
21 persons.”—King, Willford Isbell, Employment Hours and Earnings in 
Prosperity and Depression, United States, 1920-1922 (National Bureau of 
Economic Research, 1923), pp. 31, 32, 54. 

1 Persons, Warren M. and Coyle, Eunice, Review of Economic Statis- 
tics, November, 1921, p. 363. Among the ten commodities selected for 
sensitiveness of response to the business cycle, no farm product was chosen. 
Those manufactured products selected outside of the six mentioned are coke, 
pig zinc, pig iron and bar iron. 

2 Persons, Warren M., “The Iron and Steel Industry During Business 
Cycles,” Review of Economic Statistics, December, 1921. 

8 Schichter, Sumner H., “The Organization and Control of Economic 
Activity,” pp. 320, 346, in The Trend of Economics, edited by R. G. Tugwell. 
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ing industry, the more will its power to limit production enable 
it to maintain an advantageous price level which will sustain 
its fixed charges and meet its dividend requirements, and the 
better will its volume of business support a sales service which 
will be competent to sell its goods with a minimum of price 
cutting. The nature of competition is changing from the old 
order of price-cutting, which forms one of the main features 
of the less integrated activities known to early classical the- 
orists, to a new system of competition in an ever more expen- 
sive selling service, which seeks to dispose of goods at the 
price named. Manufacturers who are decentralized, like those 
of certain cotton textiles, may be in a position more similar 
to that of farm producers, and may consequently be forced at 
times to accumulate stocks during times of high unfavorable 
prices for raw materials, as in 1923-24.7 Under such con- 
ditions, the less organized the industry and the smaller the 
scale on which it is conducted, the less will it be able to shift 
costs by laying off labor and the less will it be able to regulate 
output to orders in hand, and to manufacture a low percentage 
of “ fillers’’, and the less will it be able to stabilize prices. In 
general, however, the manufacturer has been able more than 
the farmer to develop a closer cooperation with the agencies 
handling his product, even to the final retailer, through the 
greater volume of his sales, through a possession of his own 
sales organization, through a greater cooperation among man- 
ufacturers to bring about a coordination in the distribution of 
their products, and because of the fact that it is more feasible 
to package, brand, and advertise manufactured products than 
the raw products of the farm. 

Individually, the farmer cannot hope to solve the problem 
of adjusting supply to demand, because he has no way of de- 
termining what the weather will be, what pests will do, or what 
his neighbors will plant and reap; and, even if he had such 
knowledge he has no way individually of securing united ac- 
tion in adjusting supply to demand. The large-scale farmer 
with a surplus of fluid assets could readily restrict production 
at the beginning of the crop year, but if he did so he would be 
obliged to divide all the advantage, if there were any, with the 


1 Rodman, Lee, “The Necessity for Cooperation in Cotton Manufacturing,” 
Textile World, April 28, 1925. 
[783] 


| 

| 

| 

| 


232 TRADE ASSOCIATIONS [VoL. XI 


great mass of small-scale farmers who could not afford to 
waste family labor or let land be less intensively utilized in 
order to secure a remotely possible advantage of reduced out- 
put. Such advantage would be contingent upon world 
weather conditions and upon whether other farmers would 
also join in a similar reduction in sufficient numbers to make 
the reduction an effective influence on prices. Collectively 
the farmer has not solved this problem through the agricultural 
pool. Again, it should be emphasized that the law does not 
permit of restriction of output by an organization of growers 
or manufacturers owning the means of production severally, 
while it may allow such control of production by a consolida- 
tion or holding corporation which may have even a larger 
corporate ownership of the means of production than that of 
the unit producers taken together who may be members of any 
cooperative marketing association.” 

The control which the individual farmer does exercise in 
restricting output is likely to result in oversupply and low 
prices and undersupply and high prices, one alternating with 
the other. The time taken for farmers to respond to an up- 
ward or a downward swing of the business cycle is governed 
by the time taken to bring into bearing any given crop, longer 
for raisins than for wheat, cotton and for other annual crops, 
longer for cattle than for hogs, longer for apples than for 
raisins, longer for walnuts than for apples.* In the production 
of organic goods, output cannot be regulated at any stage of 
the process as in manufacturing, but can be effectively con- 
trolled only at the beginning of the process. In an annual 
crop like cotton the effect of increased planting will come the 
same year as the planting, as in 1920 and 1924. But in a crop 
like raisins, planting of vines may be increased each year dur- 


1Cf. Jesness, O. B. and Miller, Paul L., “Relation of Cooperative 
Marketing to Adjustment of Agricultural Production,” Journal of Farm 
Economics, April, 1925. 

2 American Column and Lumber Company, et al. appellants v. The United 
States of America, October Term, 1921, Supreme Court of the United States, 
No. 71; The Burley Tobacco Grower, Dec., 1924. National Industrial Con- 
ference Board, Trade Associations, pp. 46, 76. 

8 Cf. Warren, G. F. and Pearson, F. A., “Agricultural and Business 
Cycles,” chap. xviii, of The Problem of Business Forecasting (Pollak 
Foundation, 1924). 
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ing the whole period of high or seemingly high prices, as from 
1918 to 1921 inclusive, and the cumulative effect of the whole 
upward swing of prices will not be felt until after the three or 
four years it takes to bring the vineyards into bearing, and then 
only to the degree that each year brings the new acreage into 
bearing. The effect may be worse just in proportion to the 
length of the period in which growers were encouraged to in- 
crease planting of vineyards or trees. Thus the index number 
of the wholesale price of raisins in December of each year as 
compared with 1913 was 130.9 in I9I7, 134.4 in 1918, 192.3 
in 1919, 341 in 1920, the peak, 207 in 1921, 155 in 1922, and 
98 in 1923, when the bottom was reached. Thus, as is true of 
this most highly organized industry, in so far as the cooperative 
organization is effective in securing higher average prices to 
the grower, it may so encourage producton as to accentuate 
the already existing cycles of overproduction, unless it gives 
to the growers of the crop a more complete market news ser- 
vice, which a large-scale organization makes possible, and 
unless there is legal as well as economic power to carry such 
knowledge into effect." If, in being unable to limit production, 
a grower’s selling organization incurs such a high overhead in 
developing a maximum number of outlets in domestic and for- 
eign trade that it is unable to compete in the net price which 
it pays the grower and in the gross price which it charges the 
trade, then it may lose the support of the growers and agri- 
culture may thus prove itself less able than manufacturing to 
maintain a paying price level for its output. 

Climate and pests are such big factors that they more than 
offset all the farmers’ organized and unorganized efforts to 
adjust production to prices, as was true of cotton in 1923 and 
wheat in 1924. During the period of downward swing of 
prices in 1920, from 35,878,000 acres of cotton, 13,440,000 
bales of cotton were picked and only $933,658,000 was real- 
ized or $629,689,000 less than was obtained for 10,281,000 
bales picked from 37,420,000 acres in 1923, when the boll 
weevil and other unfavorable conditions reduced the produc- 
tion, notwithstanding the increased acreage planted.’ It 

1 National Bureau of Economic Research, Unemployment and the Busi- 
ness Cycle. 


2 Agricultural Yearbook, 1923, p. 706. No index number based upon output 
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- should be noted that what the farmer could not do for himself, 
the boll weevil did; it brought about a drastic limitation of 
production. With a reduction of wheat acreage from 59,- 
659,000 acres in 1923 to 54,209,000 acres in 1924, or a de- 
crease of 9.1%, the farmers in the United States harvested 
872,673,000 bushels in 1924, as compared with 797,381,000 
bushels in 1923, or an increase of 9.4% bushels. The Depart- 
ment of Agriculture estimated that on the basis of Dec. 1 prices 
the farmers realized upon the 1924 crop, $1,136,506,000, as 
compared with $735,993,000 on the 1923 crop, or an increase 
of 54% in value over the 1923 crop. After three years of 
ruinously low prices the wheat producers of the United States, 
in spite of their efforts to decrease acreage, realized an ex- 
cellent price upon a greater production, because of the unfavor- 
able weather conditions and reduced yield in Canada and in 
the rest of the world.’ 


The Balance between Agriculture and Manufacturing 


As the present agricultural pools do not control output but 
only regulate the flow of whatever output is produced, they 
do not change many of the fundamental price-relationships 
existing between the small unit farmers who constitute the 
majority engaged in agriculture and the large-scale business 
enterprises. In so far as the farmer’s costs are made up of 
items which are purchased from large concerns which do regu- 
late output more than has yet been possible in agriculture, to 
that extent will the farmer have a higher cost in relation to 
selling prices. In so far as agriculture is without effective 
organization to curtail output at times of crises, it must gener- 
ally bear the major burden of the depression period of the 
business cycle, that is, the farmer’s selling prices will decline 
more than his buying prices and he will suffer a decrease in 
purchasing power.* What will be equally important, the loss 


of the farm is a competent indicator of the farmer’s effort to control pro- 
duction as the yield may be in the opposite direction to the increase in the 
acreage planted. 

1 Food Research Institute, Wheat Studies, December, 1924 and February, 
1925; Crops and Markets, Monthly Supplement, December, 1924. 

2Cf. Wallace, H. C., Secretary of Agriculture, Report on the Wheat 
Situation, 1923. 

8 Stewart, W. W., “ Controlling the Business Cycle,” Proceedings of the 
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from seasonal changes in prices which are out of line with the 
general level of prices because of heavy yields may also de- 
crease his purchasing power. In other words, the great 
changes in the aggregate value of farm products are reflected 
in great changes in the purchasing power of farmers. The 
aggregate value of twenty-two leading crops produced in the 
United States, as estimated by the United States Department 
of Agriculture, declined from $12,442,977,000 in 1919 to $5,- 
335,984,000 in 1921, and rose to $8,703,144,000 in 1924. The 
purchasing power of farm products at prices paid to farmers 
in terms of non-agricultural products declined from 107% of 
that of 1913 in 1919 to 88% in 1920, 72% in 1921, 76% in 
1922, 81% in 1923, and 86% in 1924." The relative purchas- 
ing power of a bushel of wheat in 1923-24 was 70% of what 
it was in 1909-1914 in the United States, 70% in Canada, 83% 
in England, 64% in Germany and 62% in France.? With the 
decline in the farmer’s selling price greater than in his buying 
prices during the crop years 1920 to 1923, inclusive, the power 
under the price system to move goods to this great body of con- 
sumers was curtailed—with the consequent increase in unem- 
ployment of those making manufactured goods and the de- 
rangement of the whole system of production during the period 
of depression.* 

In so far as farmers because of legal, technical and financial 
limitations cannot through organization make adjustment to 
seasonal and cyclical conditions, it is impossible to preserve 
the balance between agriculture and manufacturing which is 
fundamental for the diffusion of purchasing power and for the 
maintenance of markets for manufactured products. At the 
same time the instability of the farmer’s selling prices does 


American Economic Association, vol. xii, March, 1922; Hansen, Alvin H., 
“The Effect of Price Fluctuation upon Agriculture,” Journal of Political 
Economy, April, 1925. According to this authority, for reasons similar to 
those indicated above, farmers have suffered a similar decline in purchasing 
power in previous years of general business depression, beginning with the 
following dates: 1817, 1838, 1859, 1864, 1868, 1875, 1882 and 1803. 

1 The Agricultural Situation, The U. S. Department of Agriculture, April 
I, 1925, p. 8. 

2 Wheat Studies, December, 1924. 


8 For other factors which cause these cyclical changes see Mitchell, Wesley 
C., Business Cycles. 
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not afford a satisfactory basis for manufacturing, jobbing and 
retailing the finished goods made from farm products. But 
the effect of a maladjustment of farm prices is less serious to 
those manufacturers who are organized on a sufficiently large 
scale to maintain a favorable level of selling prices, whatever 
the change in the price of the raw material may be. As the 
larger part, eighty per cent according to Hansen, of the raw 
products of manufacture comes from the farm, the price rela- 
tionship between the farm producer and the manufacturer is 
one of the most fundamental in all economic life. Nothing 
short of a comprehensive analysis of this relationship for the 
different commodities will afford an understanding of the 
problem of coordinating agriculture with manufacturing. 

In conclusion, the agricultural pool is a method of organiza- 
tion for stabilizing distribution, for regulating the ebb and flow 
of goods to different markets so as to adjust their movement to 
the variations in demand, to overcome the differences in yield 
of organic production from one crop year to another, and to 
establish the price level at which commodities shall be sold. 
The larger the percentage of the crop handled by an organi- 
zation, the more completely its product may be made known 
to the trade, either through the volume of its transactions or 
through nation-wide or international advertising campaigns, 
and it follows that the greater will be the number of the price 
offers received, and the greater the power of choice from these 
price offers will the organizations have. Upon these decis- 
ions the movement and price of goods are determined. The 
rate at which offers are accepted and products shipped will 
depend not only upon the adequacy of credit mobilized in the 
country but also upon the extent of loss from an unfavorable 
price level and the amount of fluid assets held by farmers. If 
there is no coordination in deflation and if many items of farm 
cost are relatively high for any reason such as a varying ability 
among manufacturers and farm producers to control output, 
the farmers may have no recourse but to accelerate movement 


to realize cash for immediate needs. 
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